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President’s message

Membership has its privileges
I have been a
Florida Bar member since 1986.
(That was back in
the day when we
took notes on stone
tablets instead of
surfing the internet
on digital ones!) I
am also licensed in
T. CHINARIS
three other states
and have worked in the legal ethics
field around the country. This perspective has convinced me that The
Florida Bar is one of the leading bar
organizations. But you need not take
my word for it; a quick look at some
of the programs and benefits offered
by The Florida Bar should convince
just about anyone.
The Florida Bar is the fourth largest state bar in the United States in
terms of numbers of lawyers. It is a
unified bar, which means that bar
membership is required in order to
regularly practice law in the state.
The large, strong and stable membership base gives The Florida Bar
the resources needed to operate an
array of programs and resources that
benefit the legal profession and the
public. Despite this, the annual fee
for membership in The Florida Bar
ranks just 36th out of 51 U.S. jurisdictions, with our membership fee about
$80 below the national average!
For the public, The Florida Bar
maintains an informative website

with information about the law, the
legal system and the lawyer discipline system. The site offers contact
information for legal aid organizations and bar-sponsored lawyer referral services. Bar committees assist
the Supreme Court in developing
approved forms used by unrepresented persons with legal needs. Perhaps unique among professions, The
Florida Bar (like many state bars)
has a client security fund to help compensate clients for monetary losses
suffered due to misappropriation or
embezzlement by a lawyer.
For Florida Bar members, even
more services are available. The
Ethics Hotline is staffed by fellow
bar members who dispense advice
designed to help callers make the
right choices when faced with sticky
ethical dilemmas. Last year, hotline
lawyers answered 29,000 calls! The
Law Office Management Assistance
Service (LOMAS) provides management information and services, including sample forms and product
evaluations. Publications, like The
Florida Bar Journal and The Florida
Bar News, do a great job of keeping
us informed of current events in the
legal community. There are many
opportunities to become active in
the Bar’s committee work, which is a
great source of professional satisfaction. The Member Benefits page of
the Bar’s website lists discounts on
many products and services, includ-

ing legal publications, CLE, personal
and business insurance, rental cars,
office supplies and even florists.
In addition to the information offered to the public and programs
available to members, The Florida
Bar is in the forefront of issues affecting the justice system. Our Bar is a
leader in lawyer disciplinary reform,
unauthorized practice of law enforcement, advertising regulation and a
commitment to ethics and professionalism in law practice. Significantly
for us out-of-staters, Florida provides
much greater opportunity for involvement by out-of-state members than
do many other bar organizations. For
example, 4 of the 46 seats for elected
representatives on The Florida Bar’s
Board of Governors are allocated to
out-of-state members. This is appropriate, because more than 15 percent
of Florida Bar members have their
primary residence somewhere other
than in Florida.
You can be justifiably pleased to be
a member of The Florida Bar. And if
you are not already a member of the
Out-of-State Division, we invite you
to join today. Additional benefits are
available to OOSD members, like a
free two-hour ethics CLE and the
chance to network with other lawyers
around the country, which can be a
great source of referrals. If you have
any questions or comments, please
feel free to call (615/460-8264) or send
an email (tchinaris@gmail.com).

Need to meet your CLE requirements— for free?
Many of you may not know it, but The Florida Bar offers a large number of CLE programs at no cost to
its members. This is especially useful to out-of-state members in states where there is not a mandatory
CLE requirement. To access these programs, go to The Florida Bar’s website (www.flabar.org) and
click on the “CLE” tab in the upper right-hand corner. Scroll down to “Online Courses” and click on
“Catalog of Courses.” That brings you to a list of offered programs. If you click on either “Discounted
or Reduced Price Programs” or “Law Practice Management,” you will see more than 30 hours
of free online course offerings. That, combined with the free ethics tape the OOSD provides, should
pretty much let you fulfill your CLE requirements.

flabaroutofstaters.org
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Income tax planning for clients with
shorter life expectancies
by John J. Scroggin
Jimi Hendrix
made an insightful comment: Life
is pleasant. Death
is peaceful. It’s the
transition that’s
troublesome. This
article will address
some of the practical income tax
J. SCROGGIN
planning opportunities and traps for clients with
shorter life expectancies.
The changing environment
Estate planning is undergoing a
radical transformation that will continue for decades. There are at least
four major drivers of this changing
environment.
First, the baby boomer bubble is
starting to burst. The current average life expectancy is around age 79.
In the next 40 years, baby boomer
Americans will age, become incapacitated and die at an increasing
rate. Approximately 2.5 million U.S.
residents will die in 2014 (up from
1.7 million in 1960). A 2008 Census
Bureau report projected the following
future annual deaths:
Year
2020
2030
2040
2050

Total deaths
2,867,000
3,316,000
3,881,000
4,249,000

Wondering about your client’s life
expectancy? Try these websites, but
do not expect them to agree:
• www.deathclock.com
• http://gosset.wharton.upenn.edu/
mortality/perl/CalcForm.html
• www.socialsecurity.gov/OACT/
population/longevity.html
• http://media.nmfn.com/tnetwork/
lifespan/
Second, Americans are living longer. Many are moving into a lengthy
incapacity. According to a Feb. 14,
2013, report from Alzheimer’s Association, by 2050, the number of
flabaroutofstaters.org

Americans subject to Alzheimer’s and
other types of dementia will increase
by 300 percent to 13.8 million, with
costs increasing by 500 percent to
$1.1 trillion. The report “65+ in the
United States, Current Population
Reports,” (issued Dec. 2005) provided
the following projections on the number of Americans over age 65:
Year
2000
2010
2020
2030
2040
2050

Total age 65 or over
35.0 million
40.2 million
54.6 million
71.5 million
80.0 million
86.7 million

Third, a massive passage of wealth
is occurring. A 2003 Boston College
report (which updated a 1999 report)
projected that the largest intergenerational wealth transfer in history would
occur by the year 2052, with a total
transfer of approximately $41 trillion.
Fourth, for the vast majority of
Americans, income tax planning
trumps federal estate tax avoidance.
A Congressional Research Service report entitled “The Estate and Gift Tax
Provisions of the American Taxpayer
Relief Act of 2012” (issued on Feb. 15,
2013) noted that less than 0.2 percent
of all estates will be taxable. The high
transfer tax exemptions adopted in
the American Taxpayer Relief Act
of 2012, coupled with the recent significant income tax increases (particularly for estates and trusts), are
bringing income tax planning into the
forefront of estate planning. While
the imposition of transfer taxes has
been substantially reduced, the reality is that the annual compounded
cost of state and federal income taxes
could take substantially more assets
than the estate tax ever took, and the
tax hits taxpayers at lower thresholds. Moreover, the government does
not have to wait until death to get
its “fair share.” The income tax has
effectively replaced the estate tax as
the confiscation tax of most concern to
moderately affluent taxpayers.
This article will focus on income
4

tax planning issues for clients who
are facing a looming demise—primarily the terminally or chronically
ill. Many of the issues in this article
also apply to those facing a looming
incapacity, such as dementia or Alzheimer’s. We will also provide a few
estate tax savings approaches for the
terminally ill client.
Preliminary review
The starting point for planning for
a terminally ill client is to quickly
gather all of the relevant information about the client’s planning and
assets, including (but certainly not
limited to):
• Review the client’s existing documents and make sure they:
»» Clearly reflect the client’s wishes;
»» Minimize points of conflict (e.g.,
don’t use co-fiduciaries who despise each other);
»» Minimize the income taxes paid
by the client, heirs, estate and/or
trusts;
»» Provide flexibility, including the
ability to change the estate plan
during the life of the client;
»» Designate the correct decision
makers (e.g., power holders, personal representatives, trustees);
and
»» Provide legal protection to the
people who will be making legal
decisions for the client.
• Check the client’s beneficiary designations, pay on death designations and ownership of assets to
make sure assets are not passing
in unexpected or tax-costly ways
(e.g., no beneficiary of an IRA,
passing a retirement plan to the
estate; jointly held accounts with
Dad’s third wife).
• Determine if a spouse, particularly
a second or a third spouse has an
elective share against the client’s
estate and determine if there are
methods under applicable state
law to reduce that elective share,
State-to-State — Winter 2014

Income tax planning, continued
particularly if the dying spouse
wants the assets to pass in another
manner—but be careful about conflicts of interest (e.g., you previously prepared estate planning
documents for both spouses).
• Obtain a current list of the client’s
assets and any assets that are held
in trusts and estates that are commonly controlled with the client or
other family members.
»» Run an analysis of how assets
will pass under the documents
and discuss that passage with the
client.
»» Determine the tax basis of all
assets, and look for planning opportunities like those discussed in
this article (e.g., gifting assets with
unrealized losses).
• Review the client’s federal and
state income tax returns and see if
there are tax carry-forwards (e.g.,
net operating losses, capital loss
carry-forwards and charitable carry-forwards) that will expire with
the client’s passing, and examine
tax matters for the most recent
period for which an income tax
return has not yet been filed.
• Determine the relative income tax
brackets and estate tax inclusion
of the client, any trusts, any spouse
and heirs.
Gifting by the terminally ill
In general, the donee of a gifted asset obtains the tax basis of the donor.
Internal Revenue Code (IRC) section
1015(a) provides: “If the property was
acquired by gift ..., the basis shall
be the same as it would be in the
hands of the donor ... except that if
such basis ... is greater than the fair
market value of the property at the
time of the gift, then for the purpose
of determining loss the basis shall be
such fair market value.” The result of
this rule is that the donor’s appreciation on the gifted asset will normally
be taxed to the donee, but any unrealized tax loss on a gifted asset may
be lost as an income tax benefit for
the donee.
Example: Assume a client owns
marketable stock she purchased for
$14,000 that is now worth $10,000.
If the stock is gifted to a child and
flabaroutofstaters.org

the child sells it for $10,000, the
$4,000 capital loss is effectively lost.
Instead, have the client sell the asset
for $10,000 and take a $4,000 capital
loss. The $10,000 in cash proceeds can
then be gifted to the child.
If the donor client intends to gift
an asset with significant unrealized
gain, it may make more sense to have
the donor sell the asset and then
gift the cash to heirs or trusts. The
payment of the capital gain tax and
any ordinary income taxes reduces
the taxable estate of the donor for
state and federal death tax purposes.
Moreover, if the donee has the responsibility for the payment of the tax on
the appreciated gain, it effectively
wastes a part of the donor’s transfer
tax exemption or annual exclusion.
Example: A donor wants to give
$2.1 million in marketable securities
to her children in 2014. The stocks
have a basis of $100,000. The donor’s and donees’ effective state and
federal capital gain tax rate is 30
percent. If the donor sells the stock,
her taxable estate is reduced by the
$600,000 paid in income taxes. At a
40 percent estate tax rate, this saves
the heirs $240,000. If the donor gifts
the stock, the donees will pay the
$600,000 in income taxes, making
the effective after-tax benefit of the
gift only $1.5 million, not the $2.1
million value of the asset. However, if
the donor client holds the asset until
death, no one will be liable for the
income taxes from the sale because
of the step-up in basis.
Perspective: With the shrinkage
in the difference in tax rates for gift
taxes and income taxes (including
capital gains taxes), advisors who
are recommending gifts of low basis
assets should calculate when the potential transfer tax savings of the gift
overcomes the expected income tax
cost of a carryover basis. If the donor
dies proximate to the time of the gift
with a non-taxable estate, the donees
may question the loss of a step-up in
basis that would have occurred at the
donor’s death.
At first blush, it would appear that
gifting by or to a terminally ill client
is not advisable, but this is not necessarily the case. Gifting may still make
sense in a number of situations. For
5

example, clients with potentially taxable estates should consider annual
exclusion gifts and non-taxable gifts
using their gift exemptions as long
as the gifts do not create significant
basis problems. Gifting of assets with
unrealized losses can make sense.
Planning opportunity: Assume
a terminally ill married client owns
an asset with a basis of $500,000 and
a fair market value of $200,000. If
the client dies, the asset’s basis will
step down to its fair market value,
resulting in the termination of any
tax benefit of the unrealized loss in
the asset. Instead, the terminally ill
client can gift the asset to either:
1) A spouse. If the spouse subsequently sells the asset, the spouse
will receive the same gain or loss
as the donor would have received
during life. See section 1041; or
2) To non-spousal family members
or a trust for their benefit. If the
donee subsequently sells the asset
between $200,000 and $500,000,
no tax will be incurred. See IRC
section 1015(a).
For the terminally ill client, paying
gift taxes rarely makes sense because
death within three years of the gift
will bring the gift taxes back into the
gross estate. See IRC section 2035(b).
Planning opportunity: Even if
the donor is not expected to survive
for three years, making a taxable gift
of a rapidly appreciating asset may
still make sense. For example, assume a taxpayer has an asset worth
$2 million that is expected to grow
at 25 percent per year. The client
has already given away an amount
equal to the gift tax exemption. Assume further that the taxpayer is
in a 40 percent transfer tax bracket
when she dies. If the taxpayer has a
life expectancy of two years, the gift
will remove almost $1,125,000 (i.e.,
$2 million at an annual compounded
rate of 25 percent grows to almost
$3,125,000) in appreciation from the
taxable estate, saving up to $450,000
(i.e., $1,125,000 times 40 percent) in
transfer taxes, but at a cost of a loss
of basis step-up to heirs. Any analysis needs to include a review of the
tax basis impact of the gift when the
heirs sell the asset.
State-to-State — Winter 2014

Income tax planning, continued
Gifting to the terminally ill
With the right fact pattern, gifting
to a terminally ill family member can
make sense.
Planning opportunity: Assume
a client owns a tract of land that has
a fair market value of $2.1 million, a
basis of $200,000 and secured debt
of $1.5 million. If the client sells the
property, the recognized gain is $1.9
million. The first $1.5 million of sales
proceeds pays off the mortgage. Assuming a state and federal effective
income tax rate of 30 percent, the
taxes on the sale are $570,000, leaving the client with $30,000 before the
sales commission is paid.
But assume the client’s husband
is terminally ill. The client gifts the
property directly to the husband, who
specifically passes the real property
to a trust for the benefit of the couple’s children. Not giving any beneficial interest in the trust to the donor/
wife avoids any possible application
of IRC section 1014(e). The gift to the
husband does not create a taxable
event to the wife, even though the liability on the asset exceeds its basis.
When the husband passes away, the
tax basis increases to $2.1 million.
Assume the property is sold. The
trust will have no recognized gain
from the sale, netting $600,000 (less
closing costs and commissions) for the
children’s trust, after payment of the
mortgage. See private letter ruling
(PLR) 9615026 and Treasury Regulation 1.1041-1T(d), Question 12 on the
non-recognition of the liability in excess of basis for the spousal transfer.
In the alternative, the wife can
have a beneficial interest in the trust
and if the husband dies within a year
of the gift to the husband, the wife
can disclaim any interest to that trust
to avoid the application of IRC section
1014(e). See the discussion of IRC
section 1014(e) later in this article.
IRC section 1014(e)
When dealing with gifts to a terminally ill client, give careful consideration to IRC section 1014(e). Section
1014(e) provides an exception to the
step-up in basis rule of IRC section
1014(a), designed to eliminate gifts to
dying taxpayers to obtain a step-up in
basis for the donor.
flabaroutofstaters.org

Since section 1014(e) was enacted,
the IRS has provided little information on how to apply it. Even though
it was adopted 33 years ago by the
Economic Recovery Tax Act of 1981,
to date the IRS has not issued any
treasury regulations with respect to
section 1014(e). In IRS News Release
86-167, the IRS announced that it
was closing its project to create regulations interpreting section 1014(e).
No revenue rulings or revenue procedures have ever referenced section
1014(e). A few IRS rulings have provided some limited guidance on the
IRS’s view of the application of section 1014(e)(1). See PLRs 200101021,
9026036 and technical advice memorandum (TAM) 9308002. There are
no court decisions interpreting section 1014(e), other than a concurring
judge’s opinion that did not provide
any insight.
There are four triggers to the application of section 1014(e). The first
trigger requires an appreciated asset
at the time of the gift. For non-readily
marketable assets, this probably necessitates obtaining an independent
appraisal if the donee dies within one
year of the gift and makes a bequest
back to the donor.
The second trigger is whether the
gift of an appreciated asset occurs
within a year of the donee’s death.
The third trigger is whether the asset is reacquired by the donor. This is
where the confusion generally begins,
particularly when you start dealing with an indirect reacquisition
(e.g., beneficial interests in trusts)
and try to determine the reach of
“indirect” benefits to the transferor.
Unfortunately, there are few definitive answers.
The fourth trigger is activated
when there is a sale by a trust or an
estate of the appreciated asset to the
extent the donor is entitled to sales
proceeds. Unfortunately, there are
no definitions for the operative words
in IRC section 1014(e)(2)(B). There is
not a single PLR, TAM, revenue ruling, court decision or treasury regulation that even mentions section
1014(e)(2)(B). That makes it a bit
hard to know how it applies to particular fact patterns. However, section 1014(e)(2)(B) is, in many ways,
6

more dangerous for taxpayers than
1014(e)(1). Why? Because its application is not triggered until a sale of
the appreciated property occurs and
a determination is made of whether
the original donor is entitled to any
of the sales proceeds. As long as the
appreciated property remains in the
donee’s trust or estate, the donor/
beneficiary remains alive and the
donor beneficiary has not renounced
or otherwise lost an interest in the
trust, section 1014(e)(2)(B) remains
in the shadows, patiently waiting to
be applied retroactively.
The lack of substantive authority
on section 1014(e) and its imprecise
language make it virtually impossible
to determine the reach of this section. How far do the 1014(e) phrases
acquired from the decedent and entitled to the proceeds reach? How are
indirect transfers to the donor to be
treated? While we can logically speculate, no one really knows.
Planning opportunity: A donor
gifts $1 million in cash into an income
defective grantor trust in which the
donor is the deemed grantor and the
donor’s dying spouse is the sole lifetime beneficiary. The donee/spouse
holds a testamentary general power
of appointment over the entire trust
and exercises the power of appointment in favor of the donor or a trust
for the donor’s benefit. Property
owned by the grantor is sold into the
trust during the spouse’s lifetime. As
a result:
• The sale by the grantor to the
grantor trust will not be recognized for income tax purposes. See
Revenue Ruling 85-13.
• 1014(e) will not apply because the
gifted cash was not “appreciated.”
• The entire trust fund will be included in the donee/spouse’s estate
pursuant to IRC section 2041(a)(2).
• Pursuant to IRC section 1014(b)(9),
a step-up in basis will be allowed
because the trust’s assets were
included in the donee/spouse’s estate. Because the donor did not
retain any powers over the trust
that would cause the gift to be incomplete for transfer tax purposes,
IRC section 1014(e) will not apply.
State-to-State — Winter 2014

Income tax planning, continued
Research sources:
• Scroggin, “Understanding Section
1014(e) and Tax Basis Planning,”
LISI Estate Planning Newsletter
#2192 (Feb. 6, 2014).
• Scroggin, “Section 1014(e) and
JESTs,” LISI Estate Planning
Newsletter (Mar. 2014).
Charitable gifts
Many clients provide for charitable
bequests, but there is generally no
income tax benefit obtained by the
charitable bequest, except perhaps
the avoidance of any IRD (income
in respect of a decedent) that is allocated to the charitable bequest.
Planning opportunity: To obtain
income tax benefits, consider making the charitable gift before the client’s death and take advantage of the
charitable income tax deduction to
reduce the client’s income taxes. Part
of this plan might include accelerating income (e.g., assets that would
constitute IRD in the estate) into
the client’s final income tax return to
take advantage of the charitable contribution. Replacing a $50,000 charitable bequest with a gift could save
up to $21,700 in federal income taxes
(i.e., $50,000 times a 43.4 percent top
federal income tax rate in 2014).
Tax traps: Make sure the dispositive documents are changed to remove the charitable bequests, or the
charity might have a claim against
the estate. Also make sure the client
can fully use the charitable income
tax deduction, because charitable deduction limitations, AMT (alternative
minimum tax) or itemized deduction
limits could reduce the tax benefit.
Research source:
• Horwood, “Imagine the Possibilities: Opportunities for Non-Cash
Donors,” BNA Estates, Gifts and
Trusts Journal, Jan. 12, 2012. The
article provides an excellent overview of the rules governing charitable deductions of non-cash assets
and includes a helpful table.
Estate basis planning
Basis planning (in the absence of
a taxable estate tax) takes on a new
significance. While in the past the primary focus in estate tax driven valuaflabaroutofstaters.org

tions has been to minimize the value
of the bequeathed or gifted asset,
driving up the value of assets may
make more sense now. Practitioners
may adopt the valuation arguments
of the IRS. (“You know Dad retained
too much control over the family limited partnership, so under 2036 we
have pulled the entire FLP value into
his estate.”) Meanwhile, the IRS may
use tax practitioners’ previous arguments supporting a lower value. And
then we may all go back to our old
positions whenever Congress changes
the rules again.
Planning opportunity: Assume
that in 2014, a terminally ill unmarried client owns 40 percent of a business having a fair market value of
$4 million. The estimated valuation
adjustments for minority interest
and lack of marketability are 30 percent. The client’s sole heir owns the
remaining 60 percent of the business.
The client’s remaining assets are
$500,000. When the client dies, the
tax basis in the 40 percent business
interest will become $1,120,000. Assume instead that the client obtains
a 15 percent minority interest from
the heir. At the client’s death, his 55
percent interest is worth at least $2.2
million (perhaps more if a control premium is applied). The client’s assets
will produce a non-taxable estate of

$2.7 million while providing a step-up
in basis for the 55 percent interest to
$2.2 million. Assuming the heir sells
the business after the client’s death,
the new step-up in basis will save up
to $324,000 in income taxes, assuming a 30 percent state and federal
effective tax rate.
Does it make sense to bust strategies that were designed to discount
values if the client has a non-taxable
estate?
Planning opportunity: A client
created an FLP a number of years
ago. The document has not been reviewed or revised since its execution. The client has been giving away
limited partnership units of the FLP
to family members for years. Unfortunately, the client’s control over the
FLP clearly violates the current case
law and could result in the gifted
assets being included in the donor’s
taxable estate pursuant to IRC section 2036. Assume the client’s total
estate, plus the current value of the
gifted assets, is well below $5.34 million. In preparing the federal estate
tax return, the advisor might show
that the retained control violates IRC
section 2036 and pulls the gifted FLP
units into the taxable estate. Why?
Because the basis of the gifted FLP
units will step up to their fair market
value and the basis of assets in the

Seeking a new position?
Need a new associate?
The Florida Bar

Career Center
can help!

Whether you are an attorney seeking a new position in Florida or
an employer who needs a new associate for your legal practice, The
Florida Bar Career Center is just a click away at www.floridabar.org.
Job seekers can search available jobs, create a FREE job seeker
profile and even post a resume anonymously.
Employers can reach qualified professionals by posting jobs for a
reasonable fee and creating a FREE employer profile.
Just click on the link above to get started!
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Income tax planning, continued
FLP assets can also step up.
Defective grantor trusts
Defective grantor trusts have been
an effective estate planning tool for
decades. Most grantor trusts are defective for income tax purposes, but
not for transfer tax purposes. Therefore, the assets of the trust will not
be included in the grantor’s taxable
estate. But in many cases, the asset
held in the defective grantor trust has
significant unrealized gain.
Planning opportunity: If the
trust instrument uses a power of substitution to create the defective effect,
then a grantor whose passing may
be more imminent should consider
replacing the appreciated asset with
higher basis assets, such as cash.
Estate and trust income taxes
With the passage of the American
Taxpayer Relief Act of 2012, trusts
and estates are taxed at the top federal income tax rates when there
is only $12,150 (in 2014) of taxable
income (adjusted annually).

nary income investments to reduce
the trust’s income tax cost of accumulating income or the tax cost
to heirs who receive trust distributions.
• Does the terminally ill client (or
anyone else) hold a power of appointment to change the terms of a
trust that does not have sufficient
flexibility to reduce the income
taxes on heirs?
• Is there any requirement that the
trust accumulate income? If so, clients need to quantify the tax cost
of such accumulations. The income
tax cost for trust asset protection
increased substantially in 2013.
• Determine what discretionary
distributions powers the trustees
have, and see if those powers can
be used to increase the basis of
assets that will pass when the terminally ill client dies.
Planning opportunity: A client
is a beneficiary of a trust that will

Top federal income rate
Health care surtax
Top federal ordinary tax rate

2012
35 percent
0 percent
35 percent

2014
39.6 percent
3.8 percent
43.4 percent

Dividend and capital gain rate
Health care surtax
Top federal ordinary tax rate

15 percent
0 percent
15 percent

20 percent
3.8 percent
23.8 percent

With state income tax rates ranging from 0 percent to 11 percent, the
top potential rate is 54.4+ percent.
Among the issues for which the
planner should look:
• Do trusts permit discretionary spraying of income among a
class of heirs (e.g., “all my descendants”)? If there is only one income beneficiary of the trust, the
ability to reduce income taxes by
spraying income to heirs in lower
tax brackets is lost. Note that certain kinds of trusts mandate only
one lifetime income beneficiary of
the trust (e.g., marital trusts and
qualified subchapter S trusts).
• Examine the assets of any trusts
and determine if the investments
can be changed to capital gain
driven assets as opposed to ordiflabaroutofstaters.org

not be included in her estate when
she passes, but the trust provides for
broad trustee discretionary distribution powers. The trust owns assets
with significant unrealized gains. If
it does not create exposure to a state
or federal death tax, consider making
discretionary principal distributions
to the dying client of the appreciated
assets. Leave the assets with unrealized losses in the trust to avoid a
step-down in basis. If the gifts come
from a non-grantor trust, they should
not be subject to IRC section 1014(e),
permitting a step-up in basis under
section 1014(a) as a result of their
inclusion in the decedent’s estate.
Tax trap: In the above example, if
the trust making the distribution is
8

a grantor trust and the distributed
asset will pass directly or indirectly
back to the grantor, section 1014(e)
might deny a step-up in basis. It
might be possible for the grantor to
renounce any defective grantor powers before the distribution and avoid
the application of 1014(e).
Planning opportunity: A terminally ill client is the beneficiary of
a marital trust with substantial unrealized losses in the trust’s assets.
Upon the client’s death, the assets
will step down to their lower fair
market value. However, if the trust
sells the assets before the spousal/
beneficiary’s death, the losses can be
preserved for remainder beneficiaries. See IRC section 642(h).
Planning opportunity: The income taxation of grantors, trusts and
beneficiaries varies widely from state
to state. Even though the tax rate in
most states is relatively low, the longterm imposition of a state income tax
can amount to substantial tax dollars,
especially in states that do not provide any tax break for capital gains.
Moreover, the income tax rates on estates and trusts range from zero (e.g.,
Alaska, Florida) to 11 percent (e.g.,
Oregon, Hawaii). Local income taxes
(e.g., New York City income taxes)
can drive the rates even higher. Consequently, clients who are creating
trusts (especially trusts that are intended to accumulate dollars) should
consider establishing the trusts in a
jurisdiction that minimizes state and
local income taxes.
Perspective: Early in the process
of planning for a terminally ill client, all of the client’s existing documents should be examined to see if
changes are necessary to provide for
flexibility, particularly if the client
should become incapacitated before
the planning is completed (e.g., broad
powers in the client’s general power
of attorney).
Look for IRD and remove it
The post-2012 increase in income
tax rates, especially on fiduciary
taxable income, can significantly increase the income taxes imposed on
IRD assets. Advisors should determine if a client’s estate is expected
to have IRD and examine ways to
State-to-State — Winter 2014

Income tax planning, continued

Florida Bar CLE

reduce its impact. For example:
• Make lifetime charitable gifts of the IRD assets to
reduce the decedent’s or heirs’ income taxes.
• Because of the potentially high tax rate on income accumulated in an estate or a trust:
» Determine if it is advisable to distribute IRD assets
to heirs after death to use the heirs’ lower marginal income tax brackets, recognizing that such distributions
may not be the best choice for immature beneficiaries.
» Accelerate income into the client’s lifetime taxable
income to take advantage of the client’s lower marginal
income tax rates (e.g., doing a Roth conversion before
death).
» Particularly in a second marriage, specifically allocate IRD assets to a surviving spouse with the expectation that the assets will dissipate over the spouse’s
lifetime using the spouse’s income tax brackets. Meanwhile, other assets can be allocated to an exemption
trust with the expectation that the trust’s income is
either paid to heirs or accumulated (particularly if
invested in capital gain assets).

Online CLE – 24/7
Since August 2000, The Florida Bar has been offering
its popular quality CLE programs as online, on-demand
seminars through a partnership with LegalSpan.
Online CLE programs offer the flexibility of viewing programs at your own pace, anytime, anywhere. Whether a
first-time or net-savvy user, Florida attorneys are finding
that online CLE programs are time saving and easy to use.
The Florida Bar’s catalog of online and downloadable programs is robust, offering more than 200 programs, covering all practice areas. By participating in these programs,
attorneys can save time and money, without sacrificing
content. The complete catalog of Florida Bar CLE courses
can be viewed at www.floridabar.org/cle by accessing the
LegalSpan link under Online Courses.

~ and ~
Audio CD /Video DVD
products available

Retirement plans
Many clients have significant assets in retirement
plans.
Planning opportunity: Clients with taxable estates
should evaluate the tax cost of taking distributions from
retirement plans (particularly if they are in low income
tax brackets), paying the related income tax and then
gifting or bequeathing cash to donees before they pass.
Clients with a limited life expectancy (particularly
those with a taxable estate) should consider converting
existing IRAs and retirement plan accounts to Roth IRAs.
Planning opportunity: A terminally ill client has a
$500,000 IRA. The client can convert the IRA to a Roth
IRA and pass the Roth to heirs, who can make future
tax-exempt withdrawals. While the conversion will create
an immediate income tax cost to the IRA owner, the tax
cost is not paid from the Roth account. If the client has
a taxable estate, the owner’s income liability effectively
reduces the taxable estate.

28 PRACTICE AREAS
OVER 200 PROGRAMS
For a complete list of CDs / DVDs,
visit www.floridabar.org/CLE.
Click “Order Online” and search by
City, Course Number, Sponsor or Title.
CDs and DVDs come with Electronic
Course Materials unless otherwise
indicated.

Research sources:
• Keebler, “Roth Conversions in 2012: Now’s the Time
to Convert,” LISI Employee Benefits and Retirement
Planning Newsletter #591 (Jan. 19, 2012).
• Keebler, “What Every Lawyer Should Know About Roth
Conversions – Beyond the Numbers,” LISI Employee
Benefits and Retirement Planning Newsletter #502
(Nov. 2, 2009).
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Net unrealized appreciation
IRC section 402(e)(4) provides that when a qualified
plan distributes employer stock in a lump sum to a plan
participant, the employee is taxed on only the retirement
plan’s cost in the stock. The net unrealized appreciation
(often called NUA) in the employer stock upon distribution

flabaroutofstaters.org
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Income tax planning, continued
to the plan participant is not subject
to tax.
The plan participant who does not
roll over the employer stock can receive capital gains treatment when
the stock is sold. IRS Notice 98-24,
1998-1 CB 929 (issued Apr. 10, 1998)
provides that the “Amount of net unrealized appreciation which isn’t included in basis of securities in hands
of distributee at time of distribution
is considered gain from sale of capital
asset held for more than 18 months to
extent that appreciation is realized in
later taxable transaction” (emphasis
added). The 18 months referenced in
the notice was the required capital
gain holding period in 1998.
Tax trap: If the employee/participant rolls the entire retirement plan
distribution into an IRA, the benefit of the rule in section 402(e)(4)
is effectively eliminated. See PLR
200442032 where the IRS refused to
let a plan participant retroactively
rescind a rollover to take advantage
of the NUA rules in section 402(e)(4).
Planning opportunity: Section
402(e)(4)(B) permits the plan participant to elect to have the NUA
taxable at the time of distribution. A
plan participant is terminally ill and
has a loss carry-forward that will
expire at the participant’s death. By
electing to be taxable on the NUA,
the loss carry-forward may reduce or
eliminate the taxable income from
the election. Moreover, no portion of
the stock is treated as IRD when the
participant dies.
Planning opportunity: If the
NUA is treated as IRD, how do you
reduce the tax on the gain? If the
stock is a qualified appreciated stock
as defined in IRC section 170(e)(5),
the owner can use the stock to fund
charitable contributions. The unrealized gain is generally not recognized
in such contributions, and the donor
receives a charitable deduction equal
to the fair market value of the contributed marketable security.
Similarly, if the donor has charitable bequests in his or her will, a
special allocation of the NUA qualified appreciated stock to the charity
could wipe out the adverse IRD cost
of the stock.
flabaroutofstaters.org

Research Source:
Maldonado, “Basis Issues Complicate Qualified Plan Distributions
of Employer Securities,” Journal of
Taxation, Dec. 1992.
Plan for loss carry-forwards
A pivotal part of the planning for
any terminally ill client starts with
examining his or her most recent
federal income tax returns, other
transactions that are not yet reflected
on an income tax return and the unrealized losses in the current assets
of the client’s estate.
The unused tax loss carry-forwards
of a decedent are not carried over to
the estate or to heirs. See Rev. Rul.
74-175, 1974-1 CB 52. Instead, they
simply vanish. There are at least
three ways that expiring losses can
be used. First, the client (or persons
holding a general power of attorney)
can take actions to use any expiring
losses (e.g., accelerating taxable income). Second, in the case of a married client who files a joint return,
the spouse might take pre-mortem
actions to create taxable income to
offset the soon-to-expire losses. Third,
a surviving spouse who is entitled to
file a joint return in the decedent’s
year of death can take year-of-death,
postmortem steps (e.g., accelerating
income) to offset the losses. See section 6013(a).
Planning opportunity: If the decedent was married at the time of
passing, the surviving spouse can
use the decedent’s expiring tax carryforwards on the couple’s final joint
income tax return to offset gains and

income of the surviving spouse. For
example, assume the deceased husband left a $400,000 NOL from his
failing business. In the year of the
husband’s death, the wife can convert
$400,000 of her IRA to a Roth IRA to
take advantage of the expiring net
operating loss (NOL).
Post-mortem income tax
planning
While most post-mortem tax planning has traditionally focused on
achieving estate tax savings, reducing the income taxes of the estate and
its heirs has become more important.
For example, consider the following
post-mortem strategies:
• While a trust is generally required
to use a calendar year, IRC section
645(a) permits an estate to elect
any calendar or fiscal year of not
more than 12 months. By selectively choosing a fiscal year, the
planner can effectively lower the
overall income taxes of heirs and
the estate. For example, assume
that a client dies in October and
the estate has considerable income
before the calendar year-end. The
personal representative can elect
to use a January 31 year-end for
the estate. With proper planning
for any underpayment penalty,
the taxes on the income that is
distributed to beneficiaries will not
be taxable until Apr. 15 of the next
year.
• Pursuant to section 645, the trustee of a qualified revocable trust
and an executor have the right to
elect to treat such a trust as part

Stay connected with the
Out-of-State Division
Facebook:
https://www.facebook.com/
TheFloridaBarOutOfStateDivision
Twitter:
https://twitter.com/FLBarOOSD
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Income tax planning, continued
of the estate. This election can provide living trusts with the unique
tax benefits of estates, such as the
use of a fiscal year, the limited right
of an estate to own S corporation
stock and the two-year waiver of the
passive loss rules. See Dennett and
Moseley, “Maximizing the Benefits of
the Section 645 Election,” 31 ETPL
546 (Nov. 2004).
• Similar planning decisions must be
addressed in determining when the
estate is to be closed. The analysis
should include examining the income tax impact to the beneficiaries.
For instance, assume that most of
the estate administration has been
completed in November, but the tax
year of the estate ends in February. If
the estate administration is not completed until the following January,
the distributable net income (DNI)
of the estate from March through
January will not be reported on an
heir’s tax return until Apr. 15 of the
year after the estate was closed. In
contrast, if the estate is closed in
November, two years of the estate’s
DNI can be reported on the heirs’ tax
returns (i.e., for the tax year ending
in February and the tax year ending upon the closing of the estate in
November).
• It is important to consider not only
the tax years of the estate, but also
the tax brackets of heirs when making estate or trust distributions. For
example, assume in the previous example that an heir is closing the sale
of his business in January. The increased taxable income anticipated
upon the sale of the business might
make it more advantageous to close
the estate in November.
• Because of broad variations in state
income taxes, planners should also
take into account the relative state
income tax brackets of the grantor,
the estate or trust and the beneficiaries. For instance, assume an estate
is opened in a state with a fiduciary
income tax, but the beneficiaries
are all Florida residents. By making
income distributions from the estate
each year, the potential state income
tax might be reduced or eliminated,
depending upon state law.
• If an estate anticipates having large
flabaroutofstaters.org

income tax deductions early in its
first year, the estate might consider
using a longer fiscal year to allow
the estate to earn sufficient income
to offset the early deductions.
• The timing of payment of deductible
expenses is also a critical income tax
planning issue. Most estate administration deductible expenses are
not considered business expenses.
Therefore, they cannot generate an
NOL for the estate. Consequently,
to the extent that such deductions
exceed income, they are not carried
over to future years.
• However, IRC section 642(h) provides that to the extent that an estate’s deductions exceed the estate’s
income in the final year of the estate,
the excess deductions can be carried
over to the estate’s beneficiaries.
Hence, personal representatives of
cash basis estates with substantial deductible expenses (such as
commissions and legal fees) should
consider delaying the payment of
non-business deductions until the
final year of the estate so that heirs
can receive the benefit of the passthrough of the excess deduction. Personal representatives should also
be careful about paying too many
non-business expenses in any year
in which the estate has insufficient
income to offset the deduction of
such expenses.
• The bases of depreciable estate assets are generally stepped up to fair
market value at the time of death.
Because the estate is a new taxpayer,
the estate can elect whatever new
depreciation method it deems appropriate to reduce income taxes. The
estate is not bound by the depreciation methods that the decedent used.
• If an estate or a trust sells an asset, receives an installment note
and then distributes the note to a
beneficiary, the distribution of the
note may trigger recognition of the
inherent gain in the note, resulting
in income taxation to the distributing trust or estate. If a distribution
to heirs proximate in time to the
sale is anticipated, and the sale is
expected to result in a significant
recognized gain, it would be far better to distribute the asset to the
11

beneficiary prior to signing a sales
contract, permitting deferral of the
gain over the term of the note.
• If the installment note was obtained
by the holder before death and was
transferred as a result of the death
of the holder, a non-sale transfer is
not a taxable disposition. See section 453B(c). However, if the note is
returned to the obligor of the note,
the estate is taxable on the remaining gain. See section 691(a)(5).
• Traditionally, the use of disclaimers
in post-mortem planning has focused
primarily on minimizing estate taxes. Now that federal estate taxes
are less of an issue, tax planning
will refocus on using disclaimers to
minimize income taxes.
Planning example: A grandparent
dies with an IRA worth $50,000. The
sole heir has a daughter who is getting
married. The child is in a 10 percent income tax bracket while the parent is in
a 40 percent income tax bracket. If the
parent takes the IRA funds and uses
them for the wedding, the parent will
incur $20,000 in income taxes. If the
parent disclaims the IRA and it passes
to the daughter, the tax will be only
$5,000, saving $15,000 to help cover
the cost of the wedding and honeymoon.
Conclusion
The hardest part of income tax planning for someone who is terminally ill is
not the tax rules—it is the understandably low priority given to tax planning
by clients and their families who are
facing the tragedy of the looming death
of a loved one. It often seems unseemly
to discuss tax planning when death
sits outside the door. The unfortunate
reality is that it is not the deceased who
will suffer the legacy of poor planning,
it is the survivors.
Practical checklist: A practical
checklist on planning for the terminally
ill can be found at the author’s website:
www.scrogginlaw.com.
Published in Practical Tax Strategies,
Spring 2014; republished in NAEPC’s
Journal of Estate and Tax Planning,
August 2014; republished in Estate
Planning Magazine, November 2014.
Copyright 2014. John J. Scroggin, AEP,
J.D., LL.M. All rights reserved.
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President-Elect’s message

How can we better serve you?
During October,
I had an opportunity to speak to
the 60 fellows of
The Florida Bar’s
Wm. Reese Smith
Jr. Leadership
Academy about
the work of the
Out-of-State DiC. MARQUARDT
vision. The Leadership Academy, now in its second
year, was established by Florida
Bar Past President Eugene Pettis to identify and nurture future
leaders within The Florida Bar.
During a one-year term, these
enthusiastic lawyers meet with
representatives of the Bar’s various divisions and committees to
learn about what they do.
In my remarks, I explained to
these young lawyers that there
are more than 10,800 licensed
Bar members who live and practice outside of Florida, and that

our stated purpose is to help our
out-of-state members remain informed about issues of importance
to Florida lawyers and to promote
equitable treatment between instate and out-of-state members. I
was glad to have that opportunity
to speak because, in my view, it’s
important that members living
and practicing in the state remember that there are thousands
of us north and west of the state
line who are active in The Florida
Bar and proud to represent clients
with Florida legal issues. But the
occasion of the speech also raised
a question that is important to me
and all the OOSD officers: What
can we be doing to better serve
each of our members?
In recent years, through the
strong leadership of our Immediate Past President Don Workman
and many others, the OOSD has
put great effort into improving
this newsletter and adding CLE

offerings for our members. What
other suggestions do you have
for us that would make OOSD
membership even more valuable
to your practice? How can we provide information to you, a Florida
lawyer whose primary practice
location is somewhere else, that
will enhance your ability to serve
your clients or deepen your professional networks? What can we be
doing, or improving, that would
make you even more convinced
that your OOSD dues contribution is money well spent? We want
to know the answers to all these
questions.
The officers of the Out-of-State
Division would love to hear from
you with thoughts about how we
can better serve your needs. If you
have any questions or comments,
please feel free to call (404/8817827) or send an email (chris.
marquardt@alston.com). We look
forward to getting your feedback!

Florida Bar information
now on your smartphone!

FloridaBarCLE

The Florida Bar
Member Benefits

For the Bar, By the Bar.

www.floridabar.org/memberbenefits

www.floridabar.org/cle

flabaroutofstaters.org

12

State-to-State — Winter 2014

Atlanta │ Georgia

Business Disputes & Litigation
Civil Litigation ▪ Personal Injury
BRIAN D. BURGOON

Admitted in Georgia & Florida
Florida Bar Board of Governors ▪ Executive Committee
AAA Arbitrator ▪ AV Rated by Martindale-Hubbell
Georgia Trend Legal Elite ▪ Georgia Super Lawyer

www.burgoonlaw.com
659 Auburn Ave │ Suite 147 │ Atlanta │ GA │ 30312
404.260.5147 │ burgoon@burgoonlaw.com

Division News
OOSD member Steve Fieldman
honored in Shanghai
The Shanghai municipal government presented the prestigious Magnolia Award to attorney Steve Fieldman in a ceremony held on Sept.
4, 2014. The award is given to outstanding leaders who have made a
significant contribution to China and
especially to Shanghai.
“The award, named after Shanghai’s city flower, is given to expatriate senior executives and business
leaders who have made a significant
contribution to the economy, business
environment, international relations,
community development and other
specialist management areas,” according to the Shanghai Foreign Affairs Office (SFAO). Mr. Fieldman is
a long-time instructor of the Joint
MBA Program shared by Shanghai
University of Finance and Economics
(SUFE) and Webster University (St.
Louis, Mo.).

During the event, Li Ming Ju,
director-general, SFAO, personally
recognized Mr. Fieldman for his outstanding contribution to Shanghai
since 1998. Mr. Li said that “Shanghai is the most active international
community in China” and pointed to
the new Shanghai Free Trade Zones,
saying there is “enormous opportunity” for all.
In nominating Mr. Fieldman,
Shanghai University of Finance and
Economics noted that he is “a starprofessor, who has devoted himself to
teaching in the field of international
education,” and that “he is extremely
well liked by students who attend
his classes.” Mr. Fieldman teaches
courses covering international law,
mergers and acquisitions and international business.
Rick Foristel, director of Webster
University China, said, “Since his

arrival in 1998 in Shanghai, Steve
Fieldman has been a constant contributor to the Webster program in
China, teaching classes, lecturing
or catching up with students who
wanted help or advice—and he did
it in Shanghai, Chengdu, Shen Zhen
and even Harbin.”
Altogether, 50 business and academic leaders received the award
this year for service to the Shanghai
community. Other recipients included
David Chen, VP, Microsoft; Albert
Heuser, president/CEO, BASF China;
and Johan Jansen, CEO, Coca-Cola,
to name a few. This is the first time
that someone nominated by SUFE
has been selected.
Shanghai presented the awards at
the Shangri-La Hotel at Jing An. The
government started the program in
1989 and has given the award to 959
recipients.

Attorney Steve Fieldman receives the
Magnolia Award in Shanghai.
Li Ming Ju, director-general, SFAO, honors attorney
Steve Fieldman for his outstanding contribution
to Shanghai since 1998.
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Division News
Call for nominations:

2015 Florida Bar
Out-of-State Pro Bono Service Award
Deadline: November 12
will be considered by the selection committee. Nominees’
pro bono service contributions may be cumulative.
Consideration is not limited to the events of the
immediate past year.

Each year, the Supreme Court of Florida and The
Florida Bar give special recognition to lawyers who have
freely given their time and expertise to make legal services available to the poor. The Florida Bar President’s
Pro Bono Service Award is given to an outstanding attorney residing in each of the state’s 20 judicial circuits
and to an outstanding attorney among the out-of-state
Florida Bar members.

Nominations must be received by Wednesday,
Nov. 12, 2014.
Nomination forms are available at www.floridabar.
org/probonoawards (under The Florida Bar President’s
Pro Bono Service Award heading).

To be eligible for the out-of-state award, the attorney
must be admitted to The Florida Bar and reside and practice outside the state of Florida. (Florida Bar members
in good standing, including members who are “inactive”
and “CLE exempt,” are eligible for the award.) Nominees
must not be an employee of an organization that provides
free or low-cost legal services to the poor.

The winner will be recognized at the pro bono service
awards ceremony to be held at the Florida Supreme Court
at 3:30 p.m. on Thursday, Jan. 29, 2015. In addition, the
out-of-state winner, together with the in-state circuit winners, will be considered for the statewide Tobias Simon
Pro Bono Service Award.

Attorneys may be nominated by another person, or
they may nominate themselves. While the emphasis is
on legal services to the poor, all forms of pro bono service

For additional information, contact Karen Kirksey at
kkirksey@flabar.org or 850/561-5766.

Mark your calendar

Commit 10 hours this year
to the OOSD!

November 12, 2014
Pro Bono Awards Nominations Deadline
Contact: Karen Kirksey,
kkirksey@flabar.org or 850/561-5766

A 10-hour yearly commitment to the OOSD (less than
one hour per month) translates to doing just one of the
following activities:
1) Support the division by attending executive
council meetings;
2) Join and participate in a committee for the next
year;
3) Write one substantive article for State-to-State;
4) Volunteer to write materials and present one hour
of CLE a year;
5) Volunteer to be a mentor for law students; or
6) Help update, improve and maintain the division’s
website.

January 29, 2015 • 3:30 p.m.
Pro Bono Awards Ceremony
Florida Supreme Court
Tallahassee, Florida

flabaroutofstaters.org
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Division News
During a recent meeting of The Florida Bar’s Standing
Committee on Pro Bono Service, out-of-state lawyers were
recognized for the largest increase in reported pro bono
hours. Reported hours increased from nearly 329,000 in
2012-2013 to close to 505,000 in 2013-2014.

flabaroutofstaters.org
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EDITOR’S CORNER

Your Out-of-State Division wants to
share in the growth of your practice
The Florida Bar provides great support and opportunities for its members. Out-of-State
Division President Tim Chinaris walks you through his observations on The Florida Bar in
his message on page 3. Tim highlights for you the many strengths of the Bar. President-Elect
Chris Marquardt shares with you his observations about Bar programs. He challenges us all
to think of new ideas about how the OOSD can continue to improve services to Florida lawyers
practicing out of state.
We hope you continue to enjoy the all-cyber version of State-to-State. You should be receiving
a link to each edition of the newsletter that allows you to view it online in color at your desk
or on your mobile device. Of course, you can also choose to print it.
We continue to look for ways to enhance State-to-State. By doing so, we can better serve
D. WORKMAN
out-of-state lawyers. Remember, too, that you can feature yourself or your law firm as well. It
should be a win-win for everyone.
You’ll see in this edition the many programs available to OOSD members. Joining provides many benefits. One
of my favorites involves the work of this publication to introduce you to other out-of-state members who share a
desire to develop their respective practices. We’re not shy—we want to help you develop business. So, please get
involved!
Your publication continues to grow. And we’d like even more! You’ll see throughout this edition of State-to-State
our requests for contributing authors. Our content continues to increase because of you. We feature our contributing
authors prominently and include the information you’d like others to read about your practice. We have two goals
here: to present your ideas to a broad audience and to introduce the readers to you. We want to help your practice.
So, send us your articles and we’ll get you published as quickly and as often as we can. And by all means, please
let us know how we can serve you better. Please feel free to contact me at dworkman@bakerlaw.com or by telephone at 202/861-1602. We also look forward to seeing you at one of the local receptions.
As our division president told us, OOSD members share many things in common. The Out-of-State Division is
here to help you turn those shared interests into a strong professional practice.

—Don Workman, Editor

FLORIDA...
  was
   discovered
    by an
     out-of-stater.
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State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editorially
reviewed and peer reviewed for matters concerning relevancy, content, accuracy and style.
State-to-State is sent electronically to more than 13,000 legal practitioners throughout
the United States.
Statements or expressions of opinion or comments appearing herein are those of the
contributors and not of The Florida Bar or the division.
The deadline for the SPRING 2015 issue is February 13, 2015. Articles should be of
interest to legal practitioners with multijurisdictional practices. Please submit articles
in a Word format via email to Don Workman, dworkman@bakerlaw.com. Please include
a brief biography with contact information and a photograph of the author. If a digital
photo is not available, please mail a print to The Florida Bar, OOSD, 651 East Jefferson
Street, Tallahassee, FL 32399-2300.
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Author! Author!
The Out-of-State Division offers its membership a valuable forum for the exchange
of information on legal issues affecting our
interstate practices. To be truly effective,
it is essential for a large cross section of
our members to contribute articles, news
and announcements to this newsletter.
For those of you who would like to see
your work in print, the rules for publication
are simple: The article should be related to
a subject of general interest to legal practitioners with multijurisdictional practices.
Articles focused on your home state are
less appealing than issues impacting a
number of jurisdictions.
Please send documents in MS Word
format via email to Don Workman,
dworkman@bakerlaw.com.
Please help your colleagues to get to
know you by including a brief biography
with contact information, and include a
head and shoulders photograph. Your
photo and bio will be kept on file and need
only be submitted once.

Winter 2014

Contributing authors
John J. (Jeff) Scroggin has practiced as a business,
tax and estate planning attorney and as a CPA with Arthur Andersen in Atlanta for 35 years. He is a member of
the Board of Trustees of the University of Florida Law
Center Association Inc. and is a founding member of the
Board of Trustees of the UF Tax Institute. He served as
founding editor of the NAEPC Journal of Estate and
Tax Planning and was co-editor of Commerce Clearing
House’s Journal of Practical Estate Planning. He was a
member of the NAEPC Board of Directors from 2002 to
2010. He is the author of more than 250 published articles
and is a nationally recognized speaker on estate, business
and tax planning issues. Mr. Scroggin practices out of a
former residence built in 1883 in the historic district of
Roswell, Ga. He can be reached at 770/640-1101 or jeff@
scrogginlaw.com.

The Out-of-State Division appreciates the articles
submitted for this edition by our contributing authors.
They can serve as a resource to division members who
might have a question regarding these authors’ areas of
expertise or if a referral is needed.
Brian D. Burgoon has served as an out-of-state member of The Florida Bar Board of Governors since 2000 and
is a member of The Florida Bar Executive Committee. He
also is past chair and current vice chair of The Florida
Bar Disciplinary Review Committee and past chair of the
Rules Committee. He practices business litigation, civil
litigation and personal injury with The Burgoon Law
Firm LLC in Atlanta, Ga. He can be reached at 404/2605147 or burgoon@burgoonlaw.com.
Tim Chinaris, OOSD president, is associate dean
for academic affairs and professor of law at Belmont
University College of Law in Nashville, Tenn., where he
teaches courses in legal ethics and other subjects. As ethics director of The Florida Bar from 1989 to 1997, he ran
the “ethics hotline” and advertising review programs. He
holds bachelor’s and master’s degrees from Florida State
University and received the J.D. with honors from the University of Texas School of Law. He is admitted to practice
law in Alabama, Florida and Texas. A past chair of The
Florida Bar Professional Ethics Committee, he consults
with and represents lawyers and others on professional
responsibility issues. He can be reached at 615/460-8264
or tchinaris@gmail.com.

Donald A. Workman, OOSD immediate past president
and State-to-State editor, is a partner in the Business
Group and head of BakerHostetler’s bankruptcy and
creditors’ rights practice in the Washington, D.C., office.
His practice areas include business bankruptcy, creditors’
rights, debtor reorganizations, general insolvency, stockbroker liquidations and commercial litigation. He can be
reached at 202/861-1602 or dworkman@bakerlaw.com.
Become a contributor! See submission information on
page 17.

Join the OOSD now!
Not a member of the Out-of-State Division? Join now!
Membership in the division is just $35 and provides a number of valuable benefits to outof-state attorneys, including discounts on CLE registration, a free annual ethics CLE and
opportunities to network with other Florida lawyers. Join now! Invite a colleague!
(For your convenience, an application is on page 21.)
For more information, please contact:
Mindi Wells, Chair
Membership & Long Range Planning Committee
mindi.wells@sc.ohio.gov
Willie Mae Shepherd, Program Administrator
wshep@flabar.org

flabaroutofstaters.org
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Stay current on ethics:

Free publication now available
In the past, out-of-state Florida Bar members have found that it can be difficult to stay abreast of ethics developments in
Florida. Now, two free resources are available to help you stay current in this important area.
The “2013 Florida Legal Ethics Review” by Tim Chinaris is available free of charge. This comprehensive compendium
concisely summarizes developments in Florida legal ethics during 2013, including rule changes, cases and ethics opinions
of interest. Arranged topically, the subjects covered are: Rule Changes (including Proposed Rule Changes); Advertising;
Attorney-Client Relationship; Candor Toward the Tribunal; Confidentiality and Privileges; Conflicts of Interest (Including
Disqualification); Disciplinary Proceedings; Fees (Including Attorney’s Liens); Ineffective Assistance and Right to Counsel;
Law Firms; Legal Malpractice; Professionalism; Public Official Ethics and Public Records; Rules and Ethics Opinions; Trial
Conduct; Trust Funds; Unauthorized Practice of Law; and Withdrawal From Representation.
To get your free copy, just send an email request to tchinaris@gmail.com. A copy will be emailed to you in PDF format.
And stay up-to-date with legal and judicial ethics on a daily or weekly basis by visiting the comprehensive ethics website
“sunEthics” (www.sunethics.com). This site offers summaries of cases and ethics opinions as they are released; links to everything related to Florida legal ethics, judicial ethics, bar admissions and professionalism; and links to ethics resources
throughout the nation.

The Florida Bar and LegalSpan:
Bringing online CLE to attorneys
Since August 2000, The Florida Bar
has been offering quality CLE programs
as online, on-demand seminars through a
partnership with LegalSpan. The popularity
of this type of delivery method has been
growing exponentially ever since.
With increasingly hectic schedules and
the rising cost of travel, attorneys are turning to the Internet to meet their educational
needs. Online CLE programs offer the flexibility of viewing programs at your own
pace, anytime, anywhere.
Whether a first-time or net-savvy user,
Florida attorneys are finding that online CLE
programs are time saving and easy to use:
“I am very pleased to be able to have
these seminars made available to members of The Florida Bar. With the format
you have provided, I feel that I am at the
seminar, and I have the materials which
I can download and save for future reference. Thanks for a great product well
presented and technically friendly!”
—Andrew, Live Oak

flabaroutofstaters.org

“Excellent resource. A very convenient
way to engage in continuing education that has high-quality speakers and
content.”
—Bruce, Miami Beach
“This is the greatest thing ever invented.
I can now complete my CLE requirements at home. Everything was so easy.
Thank you.”
—Sheila, Largo
“Terrific site and material. It makes it
much easier to get CLE credit, and
makes the materials much more useful since they can be viewed multiple
times.”
—Thomas, Brandon
“I found this online seminar to be convenient, understandable and user-friendly.
I will use this method more in the future.
Thank you for this informational and
convenient seminar.”
—Gerald, West Palm Beach
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With the explosion of MP3 players and
iPods in the market, LegalSpan developed
the technology to enable The Florida Bar
to introduce downloadable audio versions
of its CLE programs. Since its inception in
March 2006, the downloadable versions
of The Florida Bar’s CLE programs have
become as popular a method of obtaining
education as online CLE. “We want to foster
greater collaboration among members and
a more vibrant educational dialogue. Attorneys learn best at their own pace, in their
own way, in a comfortable environment. Our
online options give members educational
content when and where they want it,” says
Programs Division Director Terry Hill.
The Florida Bar’s catalog of online and
downloadable programs is robust, offering more than 200 programs, covering all
practice areas. Attorneys are able to enjoy
time and money savings, without sacrificing
content, by participating in these types of
programs. The complete catalog of Florida
Bar CLE courses can be viewed at www.
floridabar.org/cle by accessing the LegalSpan link under Online Courses.
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OUT-OF-STATE DIVISION EXECUTIVE COUNCIL
Timothy P. Chinaris, President
P.O. Box 120186
Nashville, TN 37212-0186
615/460-8264
Fax: 615/460-6004
tchinaris@gmail.com
Christopher C. Marquardt, President-Elect
Alston & Bird LLP
1201 W. Peachtree Street N.W.
Atlanta, GA 30309
404/881-7827
Fax: 404/253-8741
chris.marquardt@alston.com
D. Pearson Beardsley, Treasurer
The Promenade
1230 Peachtree Street N.E., Ste. 3750
Atlanta, GA 30309-3590
404/558-7646
pbeardsley@dpblegal.com
Tiffany N. McKenzie, Secretary
Bryan Cave LLP
1201 W. Peachtree Street, Floor 14
Atlanta, GA 30309-3449
404/915-0980
tiffany.mckenzie@bryancave.com
Donald A. Workman, Immediate Past
President
Baker Hostetler LLP
1050 Connecticut Avenue N.W.,
Ste. 1100
Washington, DC 20036-5318
202/861-1500
Fax: 202/861-1783
dworkman@bakerlaw.com
W. Bard Brockman
Bryan Cave LLP
1201 W. Peachtree Street N.W., Floor 14
Atlanta, GA 30309-3471
404/572-6600
Fax: 404/572-6999
bard.brockman@bryancave.com
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Brian D. Burgoon
Burgoon Law Firm LLC
659 Auburn Avenue N.E., Ste. 147
Atlanta, GA 30312-1983
404/260-5147
Fax: 866/805-5997
burgoon@burgoonlaw.com

E. Duffy Myrtetus
Two James Center, Ste. 1400
1021 E. Cary Street
Richmond, VA 23219-4058
804/771-5750
Fax: 804/771-5777
edmyrtetus@kaufcan.com

Ian M. Comisky
Blank Rome LLP
One Logan Square
130 N. 18th Street
Philadelphia, PA 19103-6933
215/569-5646
Fax: 215/832-5646
icomisky@blankrome.com

Richard A. Tanner
Bashwiner & Deer LLC
571 Bloomfield Avenue, Ste. 203
Verona, NJ 07044
973/239 4343
rt7@dbksmn.com

Lawrence H. Kunin
Morris Manning & Martin
3343 Peachtree Road N.E.
Atlanta, GA 30326-1022
404/233-7000
Fax: 404/365-9532
lkunin@mmmlaw.com
William A. Lee III
O’Donnell Lee McCowan & Phillips
LLC
P.O. Box 559
Waterville, ME 04903-0559
207/872-0112
Fax: 207/872-0002
walee@olmplaw.com
Eric L. Meeks
Meeks Law Firm Inc.
P.O. Box 8098
Cincinnati, OH 45208-0098
513/826-0229
Fax: 513/826-0231
emeeks@meekslawfirm.com
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Leslie Utiger
Akerman Senterfitt
2001 Ross Avenue, Ste. 2550
Dallas, TX 75201-2991
214/720-4300
leslie.utiger@akerman.com
John C. Voorn
6231 W. 129th Place
Palos Heights, IL 60463-2336
708/403-5050
Fax: 708/403-9667
jcv@hdoml.com
Mindi Wells
The Supreme Court of Ohio
65 S. Front Street, Floor 7
Columbus, OH 43215-4131
614/387-9500
mindi.wells@sc.ohio.gov
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Membership Application for

The Florida Bar

Out-of-State Division
More than 10 percent of Florida Bar members reside outside the state of Florida.
Although the division represents the interests of all lawyers outside the state, active participation in the
division requires an election on the annual dues statement and, of course, the payment of dues (only
$35).
Membership in this division will provide a forum for communication and education for the
improvement and development of your practice through:
a reduced fee for division-sponsored continuing legal education programs
a newsletter especially designed for out-of-state practitioners
a ready network for referrals and access to information through regional coordinators
a web page especially designed for out-of-state practitioners
an annual free online ethics CLE







To join, make your check payable to The Florida Bar and return your payment in the amount of $35 and
this completed application form to OOS Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, FL
32399-2300. Membership will expire June 30. Dues will not be prorated.
OS Member Division Dues (Item number – 8161001)
OS Affiliate Division Dues (Item number – 8161002)
Name:

Florida Bar Number:

Firm:
Office Address:
City/State/ZIP:
Email:
METHOD OF PAYMENT (CHECK ONE)
Check Enclosed (payable to The Florida Bar)
Credit Card:

Mastercard

Visa

Discover

AMEX

Name on Card:
Card Number:

Expiration Date:

Signature: ________________________________________________________________________

To learn more, visit our website at www.flabaroutofstaters.org or contact the
program administrator at wshep@flabar.org.
flabaroutofstaters.org
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THE FLORIDA BAR – OUT-OF-STATE DIVISION
APPLICATION FOR STUDENT MEMBERSHIP
More than 10 percent of Florida Bar members reside outside the state of Florida.
The Out-of-State Division seeks to keep its members informed of recent developments that could impact
their practice as out-of-state Florida attorneys. Further, the division promotes opportunities to network—both
socially and professionally—with other out-of-state Florida attorneys. Membership in the division provides
access to the division’s newsletter (State-to-State), the division’s website (www.flabaroutofstaters.org),
division-sponsored continuing legal education programs and division meetings.
Student membership in the division will:

Afford an opportunity to network with out-of-state Florida attorneys who can offer insights on practicing
law as a Florida attorney outside the state.

Allow for communication with Florida lawyers practicing in a variety of locales nationwide.
Provide the member with access to the division’s newsletter and website, which are designed especially
for out-of-state practitioners, and an opportunity to submit articles for publication.

Entitle the member to a reduced fee for division-sponsored continuing legal education programs.
To join, send this completed application form to:
Out-of-State Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, Florida 32399-2300.
(The application form also may be sent by email to OOSD.Student.Member@gmail.com.)
Student membership will expire upon admission to The Florida Bar or one year after graduation
from law school, whichever occurs first. There is no membership fee for students.
NAME: ____________________________________________________________________________
SCHOOL: __________________________________________________________________________
DATE OF GRADUATION (MO./YR.): _____________________________________________________
ADDRESS:_________________________________________________________________________
__________________________________________________________________________________
PHONE: ___________________________________________________________________________
EMAIL: ____________________________________________________________________________
LIST ANY CITIES/STATES IN WHICH YOU HAVE A PARTICULAR INTEREST: ___________________
__________________________________________________________________________________
SIGNATURE:______________________________________________ DATE:_____________________

flabaroutofstaters.org
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Continuing Legal Education
Application for Course Attendance Credit
The Florida Bar
Legal Specialization & Education
651 E. Jefferson Street
Tallahassee, FL 32399-2300
(850)561-5842 (Phone) (850/561-9421 (Fax)
ATTORNEY #

NAME:

ADDRESS:
CITY:

STATE:

PHONE:

ZIP:

FAX:

ACTIVITY TITLE:
SPONSOR NAME:
DATE AND LOCATION OF COURSE:
PLEASE ATTACH A COURSE BROCHURE AND/OR OUTLINE WHICH:
(A) FULLY DESCRIBES THE COURSE CONTENT AND LEVEL OF PRESENTATION
(B) INDICATES THE TIME DEVOTED TO EACH TOPIC COVERED WITHIN THE PROGRAM
(C) INDENTIFIES THE INSTRUCTORS

CERTIFICATION CREDIT
Indicate if credit is to be assessed for Board Certification.

CERTIFICATION AREA(S):

TOTAL MINUTES ON INSTRUCTION: (EXCLUDING BREAKS, MEALS AND INTRODUCTIONS AND BASED ON A 50
MINUTE HOUR)

TOTAL CREDIT

(TOTAL MINUTES DIVIDED BY 50 =

CREDIT HOURS)

50

If requesting Ethics, Professionalism, Substance Abuse, and/ Mental Illness Awareness Credit, please check
appropriate box below.
Ethics
Professionalism

Substance Abuse
Mental Illness Awareness

NOTE: If you have completed the minimum number of required CLER hours, and are not seeking Certification credit, please do not submit
further courses for evaluation. There is no carry over of hours in Florida from one reporting period to the next.
You may submit this application to clemail@flabar.org with the proper documentation.
Materials submitted for CLE credit review will be discarded once the credit has been determined.
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope.

flabaroutofstaters.org
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MEMBER BENEFITS
The Florida Bar • 651 East Jefferson Street • Tallahassee, Florida 32399-2300
www.floridabar.org/memberbenefits • 850/561-5600 • 800/342-8060
LEGAL RESEARCH
ABA PUBLICATIONS www.ababooks.org
100’s of books in a variety of formats. Rigorously
reviewed to offer highest quality information & presentation.
ref. #PAB6EFLB for 15% discount
CCH ASSOCIATION
http://tax.cchgroup.com/members/tfb
Savings up to 30% off industry-leading tax and accounting books.
Use ref. #Y5604 at check out.
FASTCASE NATIONAL LAW LIBRARY
866-77-FASTCASE
Comprehensive 50 state and federal case law
databases. Unlimited dual column printing. 80%
discount off retail.
FREE FLORIDA CASE LAW at
www.floridabar.org
LEXISNEXIS

866-836-8116
www.lexis.com/flabar
Flexible research and big savings. Shepard’s® and exclusive
content make research easier. Unique offerings,affordably
priced and easy to customize.

BANK PROGRAMS
BANK OF AMERICA
800-932-2775
www.bankofamerica.com/floridabar
Apply Online or toll-free! Affinity credit card. CD’s,
Money Market, free checking.
LAWPAY

866-376-0950
www.affiniscape.com/floridabar
Law Firm Merchant Account. Members can save up
to 25% off credit card processing fees.

INSURANCE
BUSINESS PLANNING CONCEPTS, INC.
800-282-8626
www.memberbenefits.
com
Medical, disability, life, hospital, AD&D, long term care, retirement programs, workers’ comp., pet insurance & more.
CELEDINAS INSURANCE GROUP
www.celedinas.com/florida-bar
Offers excess personal liability coverage, up to 60%
discount.
FLORIDA LAWYERS MUTUAL (FLMIC)
800-633-6458 • www.flmic.com
Lawyer-created liability carrier.
GEICO
800-368-2734 www.geico.com
The GEICO Auto Insurance Program offers car insurance with 24-hour service. Bar members may qualify
for additional discounts.

flabaroutofstaters.org

JURISCO

800-274-2663
www.jurisco.com
Civil court bonds by phone in 24 hrs.

BUSINESS
ABI

813-279-2111
www.ABIToday.com
Association Benefits International
Over 90% of searches for products or services today
are performed on-line.
From the largest more established firms to the newest
attorney, ABI has the right marketing strategy for you.
CORPORATE CREATIONS 561-694-8107
www.corporatecreations.com
Registered agent and incorporation services.
FORMSPASS
877-389-0141 X.111
www.formspass.com/flbar-partnership
Unlimited access to a library of high-quality legal
practice forms for low yearly or monthly rate, with
no timed usage fees, per form fees, printing fees or
other hidden charges.
PRODOC

800-759-5418
www.prodoc.com
ProDoc legal forms software. Family, Estate Planning,
Probate & more.
RPOST
www.rpost.com/floridabar
Registered email services.
STAPLES
800-3STAPLE
www.floridabar.org/memberbenefits
Office supplies, furniture and technology.
SUBSCRIPTION SERVICES, INC.
800-289-6247 • www.buymags.com
TABS3 TRUST ACCOUNTING SOFTWARE
www.tabs3.com/floridabar
Members of the Florida Bar are entitled to exclusive
pricing for Tabs3 Trust Accounting Software (handles
up to 5 billable timekeepers). The member benefit
price is $99 – over a 40% savings!

APPAREL / HOME /GIFTS
THE BILLABLE HOUR COMPANY
www.thebillablehour.com/flabar.php
Wide selection of gifts for lawyers and legal professionals. Save 10% with code: FLABAR.
BROOKS BROTHERS

866-515-4747

membership.brooksbrothers.com
Enroll for Corporate Membership Card and
Save 15% on regular and everyday value priced
merchandise. Enter Organization ID #10320 and
your Pin Code #97352.

FTD

1-800-SEND FTD
www.ftd.com/corporatepartner15
Code: 30646

JOS. A. BANK CLOTHIERS 800-285-2265
www.josbank.com • Code: 91861
Specializing in men’s clothing. Save 20% with the JoS. A.
Bank Corporate Discount Card. (Sale items excluded).
Call for FREE Corporate Card.

MAILING & DELIVERIES
FEDEX
800-475-6708
www.floridabar.org/memberbenefits
Save up to 26% on Fed Ex shipping services.
UPS

800-636-2377
www.savewithups.com/floridabar
Discounts on services.

AUTOMOBILE RENTALS
ALAMO www.alamo.com • 800-354-2322
Year round discounts from Alamo!
ref. #93718
AVIS
www.avis.com • 800-331-1212
Avis Preferred Renter fees waived.
ref. #A421600
BUDGET www.budget.com • 800-527-0700
Year round discounts from Budget.
ref. # Y067600
HERTZ www.hertz.com • 800-654-2200
Hertz #1 Club Gold fees waived.
ref. #152030
NATIONAL

www.nationalcar.com
800-227-7368
National Emerald Club fees waived.
ref. #5650262

MEDICAL EVACUATION
AND REPATRIATION
MEDJET

800-527-7478
www.Medjet.com/TFB
Enroll prior to travel with Medjet rates reduced up to
18% for domestic & international “hospital of choice”
protection, personal & business travel. Reference
The Florida Bar.

TRAVEL
www.floridabar.org/memberbenefits
Red Roof, Motel 6, The Walt Disney World Swan
and Dolphin Resort and the Wyndham Hotel Group.

For information on ALL Bar
Membership Services, visit www.
floridabar.org/memberbenefits
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