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Keeping you connected to The Florida Bar

It has been said that there is
strength in numbers. By that stan-
dard, members of our organization
are part of a strong group. The Florida
Bar tells us that there are more than
14,000 members living somewhere
outside the Sunshine State. That’s a
big number—indeed, according to the
ABA’s 2015 National Lawyer Popu-
lation Survey, that’s more than the
number of lawyers practicing in 24
different U.S. states.

The Out-of-State Division exists
to represent the unique interests of
licensed Florida lawyers who live and
work in places other than Florida. We
provide a means to connect our mem-
bers to fellow practitioners both with-
in and outside the state. We strive
to keep you well informed about the
legal and professional developments
that impact your professional life.
We help facilitate your contacts with
Florida lawyers from all over the
country who can be valuable sources
of advice and referrals.

If you are one of the many Florida
lawyers living outside the state, we
invite you to join the OOSD and to

take advantage of its benefits. The
division’s officers and Executive
Council meet regularly to discuss
ways that we can provide value to

President's
message

Christopher C. Marquardt

our members. We regularly publish
this first-class newsletter to keep our
members informed. We hold recep-
tions each year where members can
get acquainted (or re-acquainted)
with others. We sponsor periodic CLE
seminars, both live and online, to
help our members meet CLE credit
requirements and to keep current on
ever-changing aspects of the law. We

berbenefits

offer our members access to a free au-
dio recording that provides two hours
of CLE ethics credit. And, perhaps
most important, we fill four seats on
the Board of Governors with devoted
out-of-state members who give voice
to the unique needs of Florida prac-
titioners who live and work in places
other than Florida.

We have strength in numbers, but
we can always get stronger. We can
only represent your needs effectively
if we hear from you. We hope that you
will join with us and increase your
participation in our division. Please
let us know the ways we can be of
service to you and your practice. We
look forward to working with you.

The officers of the Out-of-State Di-
vision would love to hear from any of
you with thoughts about how we can
better serve your needs. If you have
any questions or comments, please
feel free to call (404/881-7827) or send
an email (chris.marquardt@alston.
com). We look forward to getting your
feedback!
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Knowledge is power:
Bankruptcy trustee allowed to establish
foundation for business records exception

On Mar. 19,2015,
the Eleventh Cir-
cuit decided Cur-
tis v. Perkins (In re
International Man-
agement Associ-
ates, LLC),! setting
new precedent by
allowing the busi-
ness records of a
Chapter 11 debtor
into evidence based on the founda-
tion testimony of the Chapter 11
bankruptcy trustee even though the
trustee had no firsthand knowledge
of the debtor’s recordkeeping prac-
tices. The holding of this case may
be limited in scope, however, and will
certainly require trustees to conduct
a thorough investigation into a debt-
or’s recordkeeping practices before
seeking to admit such records based
on the trustee’s own testimony.

G. CURRAN

The business records exception
and personal knowledge: An
overview

As most litigators know, records
of a regularly conducted activity are
excluded from the rule against hear-
say as long as five conditions are
met: 1) “the record was made at or
near the time by—or from informa-
tion transmitted by—someone with
knowledge;” 2) “the record was kept
in the course of a regularly conducted
activity;” 3) it was made as part of a
regular practice of that activity; 4)
conditions (1) through (3) are shown
by the testimony of a custodian or
other qualified witness; and 5) the
source of the information does not
indicate a lack of trustworthiness.2

While many courts have held that a
custodian or a qualified witness does
not need to have created the records
him or herself, a qualified witness
must have some knowledge of the de-
clarant’s business.? For this reason,
“the usual case involves an employee
of the preparing business laying the
necessary foundation under 803(6).”*

by G. Thomas Curran Jr.

Even though an employee is the
usual witness to establish the prop-
er foundation, the Eleventh Circuit
has repeatedly held that firsthand
knowledge is not required as long as
the witness is knowledgeable about
the procedures used to create the
records.? The Perkins case was one
of the first of its kind in ruling that
a bankruptcy trustee may testify
to establish the foundation for the
business records of a debtor. In fact,
many other courts have held that a
bankruptcy trustee cannot do so, cit-
ing a variety of reasons.®

Curtis v. Perkins: Facts of the
case

The facts of the Perkins case
primarily revolve around a Ponzi
scheme perpetrated by the debtor,
International Management Associ-
ates LLC (IMA). As part of the Ponzi
scheme, in January 2006, IMA made
a distribution of $200,000 to three
defendants. Shortly after the trans-
fer, William F. Perkins (Perkins) was
appointed receiver over IMA by a
Georgia state court. The day after
Perkins was appointed receiver, he
took possession of all IMA’s books
and records. In March 2006, Perkins
filed the voluntary petition that com-
menced IMA’s bankruptcy case, and
he was appointed Chapter 11 trustee.

As part of the bankruptcy case,
Perkins brought an adversary pro-
ceeding to determine whether IMA
was a Ponzi scheme. Before the final
hearing, Perkins interviewed IMA’s
principals and employees regard-
ing IMA’s recordkeeping practices,
reviewed IMA’s books and records
and reconciled the records with other
documents produced by various fi-
nancial institutions and clients.

At the hearing, Perkins testified to
lay the foundation to establish that
IMA’s books and records fell within
the business records exception to the
hearsay rule. Perkins then used the
testimony to admit Rule 1006 sum-

maries of IMA’s business records.”
The bankruptey court allowed the
summaries into evidence, holding
that the underlying business records
were admissible. Based in part on the
summaries, the court held that IMA
was a Ponzi scheme.

Perkins then used the Ponzi scheme
finding to proceed with a fraudulent
transfer claim against the defen-
dants individually. In the adversary
proceeding against the defendants,
Perkins again relied upon the sum-
maries admitted into evidence in the
Ponzi scheme adversary proceeding.
The bankruptcy court entered a judg-
ment against the defendants to avoid
the $200,000 fraudulent transfer.
The defendants appealed the bank-
ruptcy court’s decision to allow the
Rule 1006 summaries into evidence.

Eleventh Circuit declares re-
cords are admissible

On appeal to the Eleventh Circuit
after the Georgia District Court af-
firmed, the Eleventh Circuit held
that the records were admissible
under the business records excep-
tion. The court reached its decision
by navigating through a series of
evidentiary issues: 1) whether the
records were properly authenticated;
2) whether the conditions of the busi-
ness records exception were satis-
fied; and 3) whether the trustee’s
testimony could be used to establish
the business records exception even
though such testimony was based on
secondhand knowledge and hearsay.
The court focused primarily on the
second and third issues.

With respect to the second issue,
the court determined that the con-
ditions of the business records ex-
ception were satisfied.® The trustee
determined through interviews with
IMA’s principals and by reconcil-
ing IMA’s records against other
sources that the records were “rou-
tinely made as part of a regularly
conducted activity, near the time of
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Knowledge, continued

that activity, by someone with per-
sonal knowledge of their contents.”
Importantly, the court noted that the
trustee was the “custodian” of the
underlying documents based on his
position as IMA’s court-appointed
receiver.’’ As discussed, supra, Rule
803(6) expressly allows the elements
of the exception to be shown by the
testimony of a custodian.

As for the third issue, the defen-
dants argued that Perkins could not
testify to establish the elements of
the business records exception be-
cause his entire testimony was based
on hearsay and he had no personal
knowledge of IMA’s recordkeeping
practices. Rejecting the defendants’
argument, the court followed a long
line of Eleventh Circuit cases deter-
mining that a witness does not need
firsthand knowledge of the contents
of records as long as the witness is
knowledgeable about the procedures
used to create the records.!! Per-
kins gained such knowledge through
his extensive interviews with IMA
personnel and review of substantial
documents and records.

To address the issue of hearsay, the
court applied the widely recognized
principle that the rules of evidence
“do not apply to ... the court’s deter-
mination, under Rule 104(a), on a
preliminary question of fact govern-
ing admissibility.”12

Trustees beware: Perkins may
have limited applicability

As part of its reasoning, the Elev-
enth Circuit relied on the Fifth Cir-
cuit decision of Warfield v. Byron,'®
which held that a federally appointed
receiver was the “records custodian”
for the entity in receivership. Perkins
became receiver for IMA and took
over IMA’s records prior to filing the
bankruptcy. Therefore, the court held
that Perkins was the custodian for
IMA’s records. As a result, the court
left open the broader question of
whether a bankruptcy trustee with
no pre-petition relationship with the
debtor is a “custodian” or other quali-
fied witness under 803(6).

Although the Eleventh Circuit did
not answer this question, a synthesis
of other decisions leads to a simple
solution: knowledge is power. Many

of the courts that hold that a trustee
may not testify to establish the foun-
dation of the business records excep-
tion have one thing in common—the
trustees all lacked knowledge about
the debtors’ books and records.!*

A 2010 bankruptcy case from the
Southern District of Texas recog-
nized this distinction. In In re En-
deavor Highrise, L.P.,'5 the bankrupt-
cy trustee took over the operations
of the debtor and became “extremely
knowledgeable” about the debtor’s
books and records. The Texas bank-
ruptcy court compared its facts to
those in Powers v. Standard Acc. Ins.
Co.,'5 where the trustee only took
a passive role in a non-operational
entity and had no knowledge of the
debtor’s books and records. The Texas
court found this distinction to be
controlling, holding that the trustee’s
knowledge enabled him to testify as
to the debtor’s books and records
and that the trustee was the records
custodian.”

Conclusion

In sum, any person seeking to tes-
tify to establish the elements of the
business records exception must be
knowledgeable regarding the books
and records sought to be admitted.
The proponent of the records must
have knowledge about when and how
the records were made, whether it
was part of a regularly conducted ac-
tivity and who made the records. This
applies to more than bankruptcy
trustees, but to any party seeking ad-
mission of records under Rule 803(6)
where such records were inherited
from a predecessor.

To avoid potential hearsay issues,
bankruptcy trustees who take over
the records of a debtor should quickly
familiarize themselves with those
records in the event they need to
use them. A trustee’s investigation
should be thorough and should in-
clude reviewing the records them-
selves; interviewing employees,
principals and other persons with
knowledge; and reconciling records
with other available information. If
a trustee fails to do so, the trustee
could lose a vital piece of evidence
that could severely impact any case.

Endnotes
1 781 F.3d 1262 (11th Cir. 2015).
2 Fed. R. Evid. 803(6).

3 Elizarraras v. Bank of El Paso, 631 F.2d
366, 374 n.4 (5th Cir. 1980).

4 United States v. Flom, 558 F.2d 1179,
1182 (5th Cir. 1977).

5 See United States v. Bueno-Sierra, 99
F.3d 375, 378-79 (11th Cir. 1996); United States
v. Parker, 749 F.2d 628, 633 (11th Cir. 1984);
United States v. Atchley, 699 F.2d 1055, 1058-
59 (11th Cir. 1983)).

6 See, e.g., In re Bay Vista of Virginia,
Inc.,428 B.R. 197 (E.D.Va. 2010) (holding that
“[tlhe fact that the Trustee is the statutory
successor to the ... records of the Debtors
does not provide the Trustee with the Debtors’
personal knowledge of [the Debtor’s] business
operations or records”); Roberts v. Oliver (In re
Oliver), 414 B.R. 361, 370 (Bankr.E.D.Tenn.
2009) (holding that business records were
inadmissible where the records were not the
types of documents kept by the bankruptcy
trustee in the course of his regularly conducted
business activity); Fisher v. Page, 2002 WL
31749262 (N.D.I1l. 2002) (finding that the
bankruptcy trustee lacked personal knowledge
sufficient to establish the business records
exception because he did not assist in the
preparation or maintenance of the records).

7 Rule 1006 of the Federal Rules of
Evidence provides that “[tlhe proponent
may use a summary, chart, or calculation to
prove the content of voluminous writings,
recordings, or photographs that cannot be
conveniently examined in court.” In 2004,
the Eleventh Circuit decided Peat, Inc. v.
Vanguard Research, Inc., 378 F.3d 1154,
1160 (11th Cir. 2004), establishing that any
documents underlying a Rule 1006 summary
“must be admissible under the Federal Rules of
Evidence.” Otherwise, it would allow litigants
a “back door vehicle for the introduction of
evidence which is otherwise inadmissible.” Id.

8 Perkins, 781 F.3d at 1267-68.

9 Id. at 1268.

10 Id. at 1267 (citing Warfield v. Byron, 436
F.3d 551, 559 (5th Cir. 2006) (holding that a
court-appointed receiver qualifies as the record
custodian for an entity in receivership)).

11  See Bueno-Sierra, 99 F.3d at 378-79;
Parker, 749 F.2d at 633; Atchley, 699 F.2d at
1058-59.

12 Perkins, 781 F.3d at 1268 (quoting Fed.
R. Evid. 1101(d)).

13 436 F.3d 551, 559 (5th Cir. 2006).

14 Bay Vista,428 B.R. at 215 (“The Trustee
cannot meet his burden under Federal Rule of
Evidence 602, as he lacks personal knowledge
as to the authenticity of both the First Account
and the Wilson Letter.”); Fisher, 2002 WL
31749262 (N.D.I1l. 2002) (“The fact that the
Trustee is the statutory successor to the assets,
liabilities and records of the Debtors does not
provide the Trustee with the Debtors’ personal
knowledge of Lake States’ business operations
or records.”).

15 432 B.R.583,636 (Bankr.S.D.Tex.2010).
16 188 S.W.2d 239, 242-43 (Tex.App. 1945).
17 Endeavor Highrise, 432 B.R. at 636-37.
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I would like to thank the Execu-
tive Council and other members of
the Out-of-State Division (OOSD) for
electing me as the division’s president-
elect. I started my practice in 1995
in Miami, became involved in The
Florida Bar and relocated to Atlanta
in 2000. Despite the relocation, I re-
mained active in The Florida Bar and
have grown such activity. I look for-
ward to working with the rest of the
OOSD Executive Council and serving
the needs of all Florida lawyers living
outside the state.

The OOSD is The Florida Bar’s pri-
mary initiative to serve the interests
of more than 14,000 licensed Florida
lawyers who do not reside within Flor-
ida. We may not live and serve clients
in the same state; yet we are part of
the same legal fraternity—we are
Florida lawyers. With Florida’s unusu-
ally diverse city structure, which finds
multiple major metropolitan centers
in Miami, Tampa, Orlando, Jackson-
ville, Pensacola and other parts of
the state, there is a great likelihood
that all Florida lawyers will one day,
if not frequently, find the need to use
their Florida license. Yet despite the
thousands of Florida lawyers living
elsewhere, only a small percentage are
members of the OOSD. As you renew
your Florida Bar registration, please
consider making sure that you are a
member of our division.

As merely one example of how the

Who are we?

0OO0SD can serve you, The Florida Bar
is currently considering adding six
CLE credit hours in the area of tech-

—|, President-
W' elect's
~ message

“

i.
L

Larry H. Kunin

nology, to be completed in a three-year
credit cycle. The initiative recognizes
that technology is becoming an area in
which lawyers need to be competent in
order to serve their clients and that
Ethical Rule 4-1.1 requires attorney
competence. Questions that have al-
ready been raised by OOSD members
are: 1) Can I take a Florida technol-
ogy class locally?; 2) What classes
may I take in my home state that will
qualify?; 3) Why the concentration on
technology and not other areas of eth-
ics?; and 4) What will be the process
to ensure that home state credits will
be counted? These concerns and others
have been debated by the OOSD and
raised with our liaisons to the Board
of Governors.

Another related item recognized by
the OOSD is that many non-resident
Florida lawyers take inactive status
out of concern for, and perhaps a mis-
understanding of, CLE requirements.
Subject to what may happen with the
above, Florida requires 30 hours of
CLE credit every three years. If you are
anon-resident Florida lawyer, chances
are very good that your compliance
with CLE in your home state can also
be used to satisfy Florida CLE. If you
are an inactive non-resident Florida
lawyer, consider becoming active by
simply registering your CLEs with
The Florida Bar and following the
simple process to reactivate.

Your voice, questions and concerns
are ours as well. If you would like
to become involved, you can either
contact us or attend our next open
meeting on Thursday, Mar. 10, 2016,
which will be held in conjunction with
The Florida Bar Board of Governors’
out-of-state meeting (March 9-13) in
New Orleans. If you cannot make it
live, please let us know if you would
like to attend by conference call. The
officers of the Out-of-State Division
would love to hear about how we can
serve your needs. If you have any
questions or comments, please feel
free to call (404/504-7798) or send
an email ((kunin@mmmlaw.com). We
look forward to getting your feedback!

Stay connected with the
Out-of-State Division

Facebook:
https://lwww.facebook.com/

TheFloridaBarOutOfStateDivision

Twitter:
https:/[twitter.com/FLBarOOSD

Y
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What rules of procedure apply when
withdrawing the reference of a
bankruptcy core matter from bankruptcy
court to district court?

When the refer-
ence of a core mat-
ter is withdrawn
from a bankruptcy
court to a district
court, a practitio-
ner must be aware
of the continued
application of the
Federal Rules of
Bankruptcy Proce-
dure in the new forum.!

District courts have original ju-
risdiction over “all civil proceed-
ings arising under ... or arising in
or related to cases under title 11
of the United States Code,” that is,
the Bankruptcy Code. 28 U.S.C. §
1334(b). District courts may refer
matters arising under bankruptcy
jurisdiction to bankruptcy courts
pursuant to 28 U.S.C. § 157(a).2 When
referring such matters, a district
court, however, has the discretion of
withdrawing the reference from the
bankruptcy court for cause. See 28
U.S.C. § 157(d).? So, when you are
in front of a district court judge in a
bankruptcy related matter, the ques-
tion is: What rules of court apply?
This article gives you the answer.

C. SARDI

Bankruptcy Rules control

Rule 1001 of the Federal Rules of
Bankruptcy Procedure provides that
the “Bankruptcy Rules and Forms
govern procedure in cases under [the
Bankruptcy Code].” Fed R. Bankr. P.
1001. Notably, Rule 1001 provides
that the Bankruptcy Rules govern in
“cases under title 11”—but the rule
does not limit the application of the
Bankruptcy Rules only to cases pend-
ing in bankruptcy court or before a
bankruptcy judge. To the contrary,
Rule 1001 was amended in 1987
specifically to “make clear that the
Bankruptcy Rules, not the Federal
Rules of Civil Procedure, apply when
the district court hears an adversary

by Carlos E. Sardi

proceeding.” In re Merritt Logan, Inc.,
109 B.R. 140, 145 (Bankr. E.D. Penn.
1990).

Prior to 1987, Rule 1001 provided
that the Bankruptcy Rules governed
procedures only in “United States
Bankruptcy Courts.” Fed. R. Bankr.
P. 1001 (1986). In 1987, however,
Rule 1001 was changed to delete
this reference and was replaced with
its current language. Compare Fed.
R. Bankr. P. 1001 (2013) to Fed. R.
Bankr. P. 1001 (1986). Because of
this change, cases and proceedings
arising under, arising in or related to
the Bankruptcy Code are now exclu-
sively governed by the Bankruptcy
Rules, “whether before the district
judges or the bankruptcy judges of
the district.” Id. (emphasis in origi-
nal) (citing Advisory Committee Note
to Rule 1001 (1987)).

Similarly, as part of the 1987
amendments, Bankruptcy Rule 9001
“was altered to delete the definition
of ‘Bankruptcy Court’ and replace it
with a definition of ‘court or judge’[.]”
Merritt Logan, 109 B.R. at 145. The
corresponding Advisory Commit-
tee Note for that Rule states that:
“Islince a case or proceeding may be
before a bankruptcy judge or a judge
of the district court, ‘court or judge’
is defined to mean the judicial officer
before whom the case or proceeding
is pending.” [Id.] (citing Advisory
Committee Note to Rule 9001 (1987))
(emphasis added).

Consistent with changes made to
Rules 1001 and 9001, Rule 81 of the
Federal Rules of Civil Procedure pro-
vides that the Civil Rules “apply to
bankruptcy proceedings to the ex-
tent provided by the Federal Rules of
Bankruptcy Procedure.” Fed. R. Civ.
P. 81(a)(2) (emphasis added). By its
plain language, Rule 81 confirms that
the Civil Rules apply to bankruptcy
proceedings only to the extent they
are incorporated by reference into

the Bankruptcy Rules. See Advisory
Committee Note to Fed. R. Bank. P.
1001 (1987) (stating that Rule 81
“provides that the civil rules do not
apply to proceedings in bankruptcy,
except as they may be made appli-
cable by rules promulgated by the
Supreme Court”).

Case law also confirms the above
reasoning. VFB LLC v. Campbell
Soup Co., 336 B.R. 81, 84 (D. Del.
2005) (confirming application of
the Bankruptcy Rules to bankrupt-
cy proceedings pending in district
court); Owens-Illinois Inc. v. Rapid
Am. Corp. (In re Celotex Corp.), 124
F.3d 619, 624, 629-30 (4th Cir. 1997)
(“this case is properly in federal dis-
trict court on ‘related to’ jurisdiction
under § 1334(b) ... . [and] the entire
body of Bankruptcy Rules, therefore,
applies to this action”) (emphasis
added); Phar-Mor, Inc. v. Coopers &
Lybrand, 22 F.3d 1228, 1235-38 (3d
Cir. 1994) (“the Bankruptcy Rules
govern non-core, ‘related to’ proceed-
ings before a district court”; conclud-
ing Bankruptcy Rule 7001(10) prop-
erly applied to determine whether
case was an “adversary proceeding”
for purposes of removal statute); Dia-
mond Mortgage Co. v. Sugar,913 F.2d
1233, 1240-43 (7th Cir. 1990) (Bank-
ruptcy Rules “apply to all adversary
proceedings, whether they transpire
in bankruptcy court or in district
court”) (emphasis added); Lentz v.
Trinchard, 730 F. Supp. 2d 567, 577
n.33 (E.D. La. 2010) (“Because the
Court has ‘related to’ bankruptcy
jurisdiction pursuant to § 1334(b),
the entire body of the Federal Rules
of Bankruptcy Procedure, therefore,
applies”); McDow v. Mayton, 379 B.R.
601, 603 (E.D. Va. 2007) (in district
court after withdrawal of reference,
explaining that the Bankruptcy
Rules apply to bankruptcy proceed-
ing); In re Olsen Indus., Inc.,2000 WL
376398, *11 (D. Del. 2000) (“This case
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Bankruptcy, continued

is properly in this [district] court pur-
suant to 28 U.S.C. § 1334(b), ‘related
to’ jurisdiction ... . [and] [Bankruptcy
Rule] 7056 supplies the applicable
standard of review”); In re Johnson,
2006 WL 2136042, *2 (Bankr. N.D. I1.
2006) (“Bankruptcy Rule 7013 excep-
tion applies where the action against
the creditor is pending in bankruptcy
court or the district court”); In re
Merritt Logan, 109 B.R. at 144-46
(finding that Bankruptcy Rule 7013,
not Civil Rule 13, applied in jury
trial conducted in district court after
withdrawal of reference).

Beware of deadlines under Bank-
ruptcy Rules

For example, after a final judgment
is obtained in a jury trial of a bank-
ruptcy matter, a post-trial motion un-
der Civil Rule 59(e) (to alter or amend
a judgment) is permitted under the
timeframe established by Bankrupt-
cy Rule 9023—14 days. See Fed. R.
Bankr. P. 9023 (“Rule 59 F.R.Civ.P.
applies ... . [and] [a] motion for a new
trial or to alter or amend a judgment
shall be filed ... no later than 14 days
after entry of judgment”). The 14-day
deadline for filing a Rule 59 motion is
jurisdictional in nature, and a court
may not enlarge the time for tak-
ing action under Bankruptcy Rule
9023. See Fed. R. Bankr. P. 9006(b)
(2); Campbell Soup, 336 B.R. at 84-87.
While the “timely” filing of the post-
trial motions would stay the deadline
to file a notice of appeal pursuant to
Fed. R. App. P. 4(a)(4)(A), the filing of
a belated Rule 59(e) motion under the
Civil Rules (28 days after judgment)
would not stay that deadline.*

In Campbell Soup, the defendant
moved to strike the plaintiff’s mo-
tion for a new trial and to alter and
amend the court’s findings and judg-
ment as untimely. 336 B.R. at 84. In
so doing, the defendant argued that
Bankruptcy Rule 9006 (under which
the motion was untimely) controlled
the computation of time, as opposed
to Civil Rule 6 (under which the mo-
tion would have been timely). Id.
There, the district court observed
that the matter before it was based
on its original bankruptcy jurisdic-
tion pursuant to 28 U.S.C. § 1334(b).
Id. The district court explained that
the Bankruptcy Rules governed the

procedures in that case because the
case was a proceeding “arising in or
related to a case under” the Bank-
ruptcy Code. Id. at 84-87. Based on
that reasoning, the district court
struck the motion as untimely under
the Bankruptcy Rules. Id.

The Campbell Soup case clearly
demonstrates how easily the unwary
practitioner can commit malpractice
by failing to observe the different
time periods provided in the Bank-
ruptcy Rules as opposed to the Civil
Rules.

Ignorance of the Bankruptcy
Rules is not excusable neglect

Notably, a counsel’s failure to know
Rules, and worse yet, which of the
Rules should apply to a bankruptcy
matter once the reference is with-
drawn does not constitute the type
of neglect that could reverse a bad
timing decision. The Eleventh Circuit
has long applied the “ancient legal
maxim” that “ignorance of fact may
excuse; ignorance of law does not ex-
cuse.” Advanced Estimating System,
Inc. v. Riney, 130 F.3d 996, 999 (11th
Cir. 1997). The Supreme Court cre-
ated a multi-factor test for establish-
ing excusable neglect in Pioneer Inv.
Servs. Co. v. Brunswick Assocs. Ltd.
P’ship, 507 U.S. 380 (1993). “It is the
movant’s burden to demonstrate to
the trial court that excusable neglect
exists.” In re Food Barn Stores, Inc.,
214 B.R. 197,200 (BAP 8th Cir. 1997).
After Pioneer, courts have observed
that a movant bears a “heavy burden”
in showing excusable neglect. Provi-
dent Life & Acc. Ins. Co. v. Clarke,
2008 WL 619289, *3 (E.D. Va. Mar. 4,
2008) aff’d, 284 F. App’x 54 (4th Cir.
2008); In re Gehl, 324 B.R. 756, 759
(Bankr. N.D. Iowa 2005) (“the burden
of establishing excusable neglect is
quite onerous”).

“Soon after Pioneer, it was estab-
lished in [the Eleventh Circuit] that
attorney error based on a misunder-
standing of the law was an insuf-
ficient basis for excusing a failure to
comply with a deadline.” Advanced
Estimating System, Inc. v. Riney, 130
F.3d 996, 998 (11th Cir. 1997) (cit-
ing Cavaliere v. Allstate Ins. Co., 996
F.2d 1111 (11th Cir. 1993)). Indeed,
the Eleventh Circuit has observed
that “no circuit that has considered
the issue after Pioneer has held that
an attorney’s failure to grasp the

relevant procedural law is ‘excus-
able neglect.” Id. (collecting case law
from the Ninth, Seventh, Second and
Fifth U.S. Circuit Courts of Appeals).
The Eleventh Circuit concluded, as
other circuits have done elsewhere,
that “counsel’s misunderstanding of
the law cannot constitute excusable
neglect.” Id. at 999.

Numerous courts have applied this
same rule—that a mistake of law
cannot, as a matter of law, constitute
excusable neglect—to deny motions
under similar circumstances. For ex-
ample, in In re Food Barn Stores, Inc.,
214 B.R. 197, 199-200 (B.A.P. 8th Cir.
1997), the movant appealed a bank-
ruptcy court’s denial of a motion to
enlarge retroactively the time to file
a notice of appeal pursuant to Bank-
ruptcy Rule 8002(c)(2), which allows
for such relief upon a showing of ex-
cusable neglect. The purported basis
for excusable neglect was “counsel’s
mistake in calculating the time under
Rule 6(a) of the Federal Rules of Civil
Procedure, rather than Rule 9006(a)
of the Federal Rules of Bankruptcy
Procedure.” Id. at 199. There, the
movant specifically relied on Pioneer,
arguing the bankruptcy court was
required to undertake an “equitable”
analysis notwithstanding that the
failure to file timely the notice of ap-
peal was due to a mistake of law. Id.

The Food Barn court rejected this
argument. The court noted that the
third factor (the reason for the delay,
including whether it was within the
reasonable control of the movant)
weighed heavily against a finding of
excusable neglect because it “was [the
movant’s] responsibility to review
the rules, ascertain the correct date
for filing the Notice of Appeal, and
to timely file the Notice of Appeal.”
Id. at 200. The court also noted that
“[clourts have long held, both prior to
and after Pioneer, that ignorance or
misreading of the law, particularly in
the application of Rule 8002(c), does
not constitute excusable neglect.” Id.
(collecting numerous cases). In addi-
tion, the court stated that “Pioneer
does not, in fact, furnish relief for the
error of applying an incorrect rule[.]”
Id. at 201 (emphasis added).

The same conclusion was reached
in In re Lykes Bros. Steamship Co.,
Inc., 2009 WL 3157630 (M.D. Fla.
2009). In that case, the movant filed
a notice of appeal only seven days
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Bankruptcy, continued

after the deadline prescribed by
Bankruptcy Rule 8002(a) expired.
Id. at *1. As in Food Barn, the mov-
ant sought a retroactive extension
pursuant to Bankruptcy Rule 8002(c)
(2), asserting excusable neglect on
the basis that the movant “inadver-
tently” calendared the deadline using
Civil Rule 6 rather than Bankruptcy
Rule 9006. Id. at *2. The bankruptcy
court denied the motion, concluding
that “ignorance of the procedural
rules could not excuse the timely
filing of the notice of appeal.” Id. On
appeal, the district court affirmed,
noting that “[e]xtensive decisional
precedent—both in th[e] [Eleventh]
circuit and elsewhere”—supported
the conclusion that ignorance of the
law cannot form a basis for excusable
neglect. Id. (collecting case law).

As one court observed, to limit ap-
plication of the Bankruptcy Rules
to adversary proceedings heard in
bankruptcy court—contrary to the
express dictates of the Bankruptcy
Rules—would cause these rights to
“hinge upon whether the district
court has withdrawn its reference
to the bankruptcy court.” Diamond
Mortg., 913 F.2d at 1242 (if the na-
tionwide service available under the
Bankruptcy Rules did not apply in
district court, a plaintiff in bank-
ruptcy court would have an “anoma-
lous” and “unjustifiable” advantage
vis-a-vis a plaintiff in an identical
proceeding in district court).

As a result, to require litigants
and courts to determine in each in-
stance whether and to what extent
the Bankruptcy Rules apply to bank-
ruptcy proceedings heard in district
court would inject unwarranted
uncertainty into bankruptcy litiga-
tion. See Windsor Commc’ns Group
v. Grant, 75 B.R. 713, 732 (E.D. Pa.
1985) (adopting report and recom-
mendation) (“the establishment of
a dual procedural system [would]
undoubtedly [be] in conflict with the
intent of Congress to concentrate ju-
risdiction over all bankruptcy cases
and all proceedings in a single court,
as evidenced by the grant of perva-
sive [bankruptcy] jurisdiction to the
district courts”).

Because there are numerous dis-
tinctions between the Federal Civil

Rules and Bankruptcy Rules that can
seriously impact litigants’ substan-
tive rights, a huge risk exists for the
practitioner who does not know or
cannot distinguish the different ap-
plication of the Rules in a bankruptcy
context, irrespective of whether the
bankruptcy matter may be pending
in bankruptcy court or district court.

A good practitioner must get ac-
quainted with and be aware of the
differences with the applicable Rules
of Court, particularly the different
time limits for similar procedural
matters under the Federal Civil
Rules as opposed to the Bankruptcy
Rules.

It is important to note that a prac-
titioner’s application of the “incorrect
rule” cannot and will not constitute
excusable neglect under the Pioneer
standard. See, e.g., In re Silver Oak
Homes, Ltd. v. Key Fed. Savings Bank,
169 B.R. 349,351 (D. Md. 1994) (“It is
clearly established that where legal
counsel’s failure to act was the result
of ... failure to understand the law ...
no exceptional circumstances war-
ranting a finding of excusable neglect
are made out.”); Tidwell v. Hendricks
(In re McDowell), 2002 WL 1835425,
*1-2 (Bankr. M.D. Ga. July 19, 2002)
(“The Court is persuaded that coun-
sel’s mistake in relying upon the
wrong rule is not excusable neglect”);
In re Singer Co. N.V.,2002 WL 10452,
*2 (S.D.N.Y. 2002) (concluding that
“good-faith application of the wrong
rule in computing the time period
for appeals” did not constitute excus-
able neglect); see also In re Williams,
216 F.3d 1295, 1298 (11th Cir. 2000)
(rejecting pro se debtor’s excusable
neglect argument which relied, in
part, upon Civil Rule 6, and noting
that the Bankruptcy Rules, not Civil
Rules, governed). So, it is important
to get it right, and not run any risks.

Conclusion

This article is meant to caution the
unwary practitioner when seeking to
withdraw the reference of core mat-
ters from bankruptcy court to district
court in an attempt to perhaps gain
a more sympathetic forum for a cli-
ent or to enforce a client’s absolute
constitutional right to have a matter
only decided in a trial by jury before
an Article III court and a life-long ap-
pointed federal judge. In such cases,
however, beware, wake up and smell

the Bankruptcy Rules in a bank-
ruptcy matter to be prosecuted and
tried in district court under its origi-
nal bankruptcy jurisdiction, or else
sadly end up calling your malpractice
insurance carrier to cover a claim for
damages from a very unhappy and
disappointed client.

Endnotes

1  Core matters are those any or all cases
under title 11 and any or all proceedings
arising under title 11 or arising in or related
to a case under title 11. Section 157(b) of title
28 provides a non-exhaustive list of such core
proceedings. See 28 U.S.C. § 157(b).

2  Some districts have an automatic
referral to bankruptcy courts. See, e.g., S.D.
Fla. L.R. 87.4 (automatically referring all
bankruptcy cases and proceedings arising in
or related to cases under the Bankruptcy Code
to the bankruptcy judges for the Southern
District of Florida and requiring all to be
commenced in the U.S. Bankruptcy Court for
the Southern District of Florida pursuant to
its Local Bankruptcy Rules).

3 In addition, a district court may
withdraw the reference from a bankruptcy
court in order to conduct a trial by jury,
which a bankruptcy judge may not conduct
absent the parties’ consent. See 28 U.S. §§
157(d) and (e); Fep. R. Bankr. P. 7008 (“[iln
an adversary proceeding before a bankruptcy
judge, the complaint, counterclaim, cross-
claim, or third-party complaint shall contain
a statement that the proceeding is core or
non-core and, if non-core, that the pleader does
or does not consent to entry of final orders or
judgment by the bankruptcy judge”); Wellness
Int’l Network, Ltd. v. Sharif, 135 S. Ct. 1932
(2015) (holding that bankruptcy courts have
authority to adjudicate claims designated for
final adjudication in the bankruptcy court
as a statutory matter, but prohibited from
proceeding as a constitutional matter under
Article III of the U.S. Constitution, so long
as the parties knowingly and voluntarily
consent).

4  Bankruptcy Rule 8001 provides that
Part VIII of the Bankruptcy Rules “govern
the procedure in a United States district
court and a bankruptcy appellate panel on
appeal from a judgment, order, or decree of a
bankruptcy court.” Fed. R. Bankr. P. 8001(1)
(a) (emphasis added). However, “[aln appeal
to a court of appeals from a final judgment,
order, or decree of a district court exercising
jurisdiction under 28 U.S.C. §1334 is taken as
any other civil appeal under” the Federal Rules
of Appellate Procedure. See Fed. R. App. P. 6(a).
In this regard, the Supreme Court knows when
to treat differently a judgment entered by a
bankruptcy court or a district court, and says
so expressly when it draws that distinction.
Compare Fed. R. Bankr. P. 8002(a) (providing
14 days to appeal a final judgment entered
by a bankruptcy court) to Fed. R. App. P. 4(a)
(providing 30 days to appeal a final judgment
entered by a district court).
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Recent changes to
The Rules Regulating The Florida Bar

The Florida
Supreme Court
amended a number
of the Rules Regu-
lating The Florida
Bar. The changes
were requested by
The Florida Bar.
New and revised
rules deal with
subjects including
disciplinary procedures, confidenti-
ality duties, responsibilities regard-
ing non-lawyer assistants, trust ac-
counting and practice in Florida by
non-admitted lawyers. The Court
declined to adopt one amendment
proposed by the Bar. A summary
of significant rule changes appears
below. The changes take effect on
Oct. 1, 2015.

With three exceptions, the rule
changes summarized below are
contained in In re: Amendments to
the Rules Regulating The Florida
Bar (Biennial Petition), __ So0.3d
__ (Fla., No. SC14-2088, Jun. 11,
2015),2015 WL 3617835. The other
three changes (Comments to Rules
4-1.18, 4-4.4(b), and 4-5.5) are con-
tained in In re: Amendments to the
Rules Regulating The Florida Bar
(Biennial Petition Housekeeping), __
So0.3d __ (Fla., No. SC14-2107, May
21, 2015), 2015 WL 2401253.

Rule 3-5.1(e) (duration of sus-
pension period). The revised rule
deletes language referring to sus-
pension for an indefinite period of
time, instead authorizing suspen-
sion for a definite period or “until
further order of this court.”

Rule 3-5.2(c)-(e) (funds frozen
in trust account). The revised rule
sets out procedures authorizing ref-
erees to determine entitlement to,
and oversee disbursement of, funds
frozen in a lawyer’s trust account
pursuant to an emergency suspen-
sion or interim probation order.

T. CHINARIS

Rule 3-5.3(c) (expansion of di-
version in disciplinary cases).
Previously a lawyer could have only

by Timothy P. Chinaris

one case every seven years diverted
out of the disciplinary system to a
practice and professionalism pro-
gram (e.g., advertising school, trust
accounting school). The revised rule
permits one diversion every five
years “for the same type of rule
violation.” A second diversion for
a different type of violation cannot
occur until one year after the initial
diversion.

Rule 3-7.9(d) (consent judg-
ments). The revised rule, adopted
on the Court’s own motion, provides
that a conditional plea entered into
by a respondent and the Bar “may
not permit a respondent to begin
serving a suspension or disbarment
until the Supreme Court of Florida
issues an order or opinion approving
the recommended discipline.”

Rule 3-7.10(b) (reinstatement
procedures). The amended rule
specifies that a suspended lawyer
may not file a petition for reinstate-
ment until he or she has served at
least 80 percent of the suspension.

Rule 4-1.6(c)(6) (exception to
confidentiality rule). This new
exception to the lawyer-client confi-
dentiality rule allows lawyers to re-
veal confidential information to “de-
tect and resolve conflicts of interest
between lawyers in different firms”
that arise when lawyers change
employers or when the composition
or ownership of a firm changes. It
applies only if revealing the infor-
mation “would not compromise the
attorney-client privilege or preju-
dice the client.”

Rule 4-1.6(e) (inadvertent dis-
closure of confidential infor-
mation). The new rule requires a
lawyer to make reasonable efforts
to prevent inadvertent or unauthor-
ized disclosure of, or unauthorized
access to, confidential information.
The Court noted that, “as technol-
ogy continues to evolve, lawyers
must make reasonable efforts to
prevent the unauthorized or inad-
vertent disclosure of confidential

information.” The revised Comment
identifies factors to consider in de-
termining whether a lawyer has
acted reasonably under the circum-
stances.

Rule 4-1.18, Comment (consul-
tation with prospective client).
The amended rule adds examples
to help determine when a “consulta-
tion” with a prospective client has
occurred. This is important because
a lawyer who “consults” with and
learns information from a prospec-
tive client can be conflicted out of
representing someone adverse to
the prospective client. One exam-
ple is a lawyer whose advertising
“specifically requests or invites the
submission of information about a
potential client” without cautionary
disclaimers.

Rule 4-4.4(b) (inadvertently
sent electronically stored infor-
mation). The amendment clarifies
that a lawyer who receives docu-
ments “or electronically stored in-
formation” that were inadvertently
sent must promptly notify the send-
ing lawyer. The Comment addresses
duties regarding “metadata” embed-
ded in electronic documents.

Rule 4-5.3, Comment (duties
regarding non-lawyer assis-
tants). A lawyer must make rea-
sonable efforts to ensure that the
conduct of non-lawyer assistants is
compatible with the lawyer’s pro-
fessional obligations. The revised
Comment specifies that this duty
applies regardless of whether the
non-lawyer assistant is an employee
or someone outside of the law firm,
such as an investigative service, a
document management company or
a cloud-based data storage provider.

Rule 4-5.5, Comment (practice
of law in Florida by out-of-state
lawyers). An out-of-state lawyer
who is not admitted in Florida
engages in the unlicensed practice
of law by having “an office or other
regular presence in Florida for
the practice of law.” The amended
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Rule changes, continued

Comment expands on what is meant
by “regular presence.” For example,
a lawyer licensed only in another
state cannot open an office in
Florida, even if the office is limited
to the practice of the law of the state
where the lawyer is licensed. Also,
a lawyer licensed in another state
who is admitted pro hac vice for a
Florida case may not open an office
in Florida to work on the case while
it is pending. Additionally, an out-of-
state lawyer’s presence in Florida
“may be regular even if the lawyer
is not physically present here.”

Rule 5-1.1(a)(1) (depositing
own money into trust account).
The revised rule authorizes a law-
yer to deposit his or her personal
funds into the trust account to cover
a shortage in the account. A law-

yer who does this must immedi-
ately notify the Bar of the shortage,
the cause for the shortage and the
amount deposited.

Rule 5-1.2(f) (trust account re-
cords of dissolved or sold firms).
The revised rule specifies that the
partners are responsible for retain-
ing the trust account records when
a firm dissolves. When a firm is sold,
the seller must make arrangement
for retention of the firm’s trust ac-
count records.

Rule 6-12.3 (basic skills pro-
fessionalism requirement). The
professionalism component of the
Basic Skills Course Requirement for
newly admitted lawyers may now be
completed online.

REJECTED proposal; Rule
5-1.2 (annual trust accounting
compliance certificate). The
Court rejected the Bar’s proposal

to eliminate the requirement that
lawyers file an annual trust ac-
counting certificate, stating: “We
believe that the requirement that
lawyers submit a yearly trust ac-
count certificate is an important and
useful tool in ensuring that lawyers
are aware of the trust accounting
requirements, and that they affirm
their compliance with those require-
ments. Accordingly, we take this
opportunity to make clear that, as
required in Bar Rule 5-1.2(d)(5),
every member of The Florida Bar
must file each year a trust account-
ing certificate showing his or her
compliance with the trust account-
ing rules. The failure to file the trust
accounting certificate will result in
the lawyer being deemed delinquent
and ineligible to practice.”

The Florida Bar to host member forum

on Vision 2016

September 18 ¢ Tampa, Florida

The Florida Bar will host an open
forum for Bar members with its
Vision 2016 Bar Admissions Com-
mittee on Friday, Sept. 18, 2015, at
1 p.m., at the Tampa Airport Mar-
riott, with the goal of addressing
a series of issues facing Florida’s
legal profession and providing an
opportunity for member feedback.

This forum will coincide with The
Florida Bar Fall Meeting of Rules &
Other Select Committees, Sept. 16-
19, at the Tampa Airport Marriott,
and is part of the broader effort to
discuss Vision 2016, a comprehen-
sive study addressing the future
practice of law across four key areas:
Legal Education, Technology, Bar
Admissions and Access to Legal
Services.

“Change in the legal profession
is inevitable. As lawyers, it is our
nature to analyze important topics,
engage in meaningful dialogue and
determine the right path forward—

and that’s exactly what we hope to
achieve during this open forum,”
says Florida Bar President Ramoén
Abadin. “Florida is one of the fast-
est-growing states in the country
and a center for international busi-
ness, so if anyone should be taking
the lead in these discussions, it’s us.”

Abadin adds that, while the issue
of admission by motion/reciproc-
ity has garnered widespread at-
tention in recent weeks, it is only
one of many important topics being
studied as part of the Vision 2016
process. The other topics include ad-
dressing legal education within the
state, supporting Florida’s strug-
gling young attorneys and identify-
ing the issues presented by “do-it-
yourself” nonlawyer legal services
through emerging technologies.

“It is absolutely critical that all
members of the Bar engage in these
conversations so that we get this
right,” says Eugene Pettis, the 2013-

14 Florida Bar president and an ar-
chitect of Vision 2016. “The Florida
Bar has never, and will never, make
any unilateral decisions without fol-
lowing a rigorous and transparent
process or without ample input from
its membership and a majority vote
from its Board of Governors. But if
we shut down the conversation be-
fore it even begins, we not only do a
disservice to the many voices within
our community, but we also risk
becoming obsolete as a profession.”

For more information about Vi-
sion 2016, please visit www.florida
bar.org/vision2016. The Florida
Bar leadership and members of the
Board of Governors will also hold
some town hall meetings across the
state to allow for additional feed-
back and opportunities for comment.
These dates will be announced on
The Florida Bar’s website and com-
municated to members via email as
soon as they are scheduled.
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“Practicing with Professionalism”
course to be revamped, offered online
beginning January 1

by Brian D. Burgoon

The Florida Supreme Court has ap-
proved The Florida Bar Board of Gov-
ernors’ proposal to allow the Young
Lawyers Division (YLD) to provide the
mandatory Practicing with Profession-
alism (PWP) course online. The amend-
ment also removed the requirement
that the PWP program take place in
one day, thus providing the YLD with
the flexibility to restructure the PWP
course, such as breaking it up into
several shorter segments. These changes were approved
by the Board of Governors in May 2014 and were part of
a number of proposed rule amendments approved by the
court in In Re Amendments to the Rules Regulating The
Fla. Bar (Biennial Petition), No. SC14-2088 (Fla. June 11,
2015) (www.floridasupremecourt.org/decisions/2015/
sc14-2088.pdf).

The PWP program is part of the overall Basic Skills
Course Requirement (BSCR) for newly admitted Bar
members, and it is the successor to the former “Bridge
The Gap” program. Currently, under Rule 6-12.3 of the
Rules Regulating The Florida Bar, all newly admitted
Bar members are required to attend the one-day PWP
program, in-person, within one year of their admission.
Certain members, including nonresident members whose
offices are outside of Florida, may request a deferment of
the PWP requirement. (See the next page for the full text
of the rules for the Basic Skills Course Requirement.)

In the opinion, the Florida Supreme Court stated, “[Wle
amend Bar Rule 6-12.3 (Basic Skills Course Requirement
Rule; Requirement), as proposed by the Bar, to remove the
requirement that lawyers newly admitted to the practice
of law must attend the Practicing with Professionalism
program in person. Instead, the Young Lawyers Division
of the Bar may develop a program to allow these newly-
admitted lawyers to attend the course electronically.” Id.
at p. 10. The amendment will go into effect Oct. 1, 2015.

According to YLD President Gordon Glover, who spear-
headed the YLD’s effort to amend the rule, the YLD’s
goal is to have the PWP seminar available online begin-
ning Jan. 1, 2016. Glover stated that the online seminar
will be composed of interactive modules, as opposed to
simply watching a video replay of a previous seminar.
In addition, attorneys will have the option to take the
course in separate one-hour segments, thus allowing at-
torneys to complete the seminar at their own pace rather
than requiring completion in a single day. Glover stated
that the YLD still intends to offer the PWP course live
in certain locations in Florida, although the number of
live seminars will be substantially reduced from the 21
annual seminars currently offered. The PWP seminar

£
{

B. BURGOON

currently provides attendees with seven to eight hours
of CLE, including hours for ethics, professionalism and
substance abuse, and the revamped program is expected
to continue to offer a similar number of hours.

The amendment does not change the ability to seek de-
ferment of the PWP requirement. A nonresident member
whose primary office is outside Florida will still be eligible
to apply for a deferment of the PWP requirement under
Rule 6-12.4(a)(1)(C).! If a nonresident member who has
received a deferment is no longer eligible for deferment,
which would occur, for example, if the member moved to
Florida, then the deferment will expire, and the member
will need to 1) promptly notify the Bar in writing, and 2)
complete the PWP course within 12 months of the defer-
ment’s expiration. See R. 6-12.4(a)(2).

The new change allowing online offering of the PWP
course will be a great convenience to out-of-state at-
torneys, and it is hoped that this will minimize the need
for many members to seek and maintain a deferment.
Information about the Basic Skills Course Requirement,
including information on how to obtain a deferment, as
well as required forms, can be found on The Florida Bar’s
website at www.floridabar.org/cle.

Endnote

1  Unlike the second component of the BSCR—completion of three
basic, substantive CLE programs sponsored by the YLD, for which
qualifying nonresident members may apply for both a deferment and
an exemption—nonresident members may not receive an exemption
from the PWP requirement; they may only request and obtain a
deferment. See R. 6-12.4(c)(2) (allowing nonresident members who
have continuously practiced out-of-state for five years to apply for an
exemption from Rule 6-12.3(a)(2) upon certain conditions).

Seeking a new position?
Need a new associate?

The Florida Bar

Career Center
can help!

Whether you are an attorney seeking a new position
in Florida or an employer who needs a new associate
for your legal practice, The Florida Bar Career Center
is just a click away at www.floridabar.org.

Job seekers can search available jobs, create a
FREE job seeker profile and even post a resume
anonymously.

Employers can reach qualified professionals by
posting jobs for a reasonable fee and creating a FREE
employer profile.

Just click on the link above to get started!
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Rules Regulating The Florida Bar
Basic Skills Course Requirement Rule

6-12 BASIC SKILLS COURSE REQUIREMENT RULE

RULE 6-12.1 BASIC SKILLS
COURSE REQUIREMENT

(a) Preamble. It is of primary im-
portance to the public and to the
members of The Florida Bar that
attorneys begin their legal careers
with a thorough and practical un-
derstanding of the law. To accomplish
that objective, each member of The
Florida Bar (hereinafter referred to
as “member”) shall comply with the
basic skills course requirement (here-
inafter BSCR) through the comple-
tion of continuing legal education
programs developed and presented
by the Young Lawyers Division of The
Florida Bar (hereinafter YLD). Over-
sight of member compliance with this
rule shall be the responsibility of the
board of legal specialization and edu-
cation (hereinafter BLSE.)

(b) Applicability. Every member
admitted to The Florida Bar after
October 1, 1988, shall comply with
the BSCR.

RULE 6-12.2 ADMINISTRATION

(a) Responsibility. The YLD shall
be responsible for the planning, con-
tent, and presentation of programs for
BSCR compliance. The YLD shall also
establish minimum quality standards
for the Practicing with Professional-
ism program, to include instruction
on discipline, ethics, professionalism,
and responsibility to the public. The
BLSE shall oversee member compli-
ance with BSCR and adopt policies
necessary for implementation. Such
policies shall be subject to approval
by the board of governors.

(b) Delegation of Authority. The
BLSE may delegate to the staff of The
Florida Bar any responsibility set
forth herein, except that of denying
a waiver or exemption from BSCR.

(c) Waiver. On special application
and for good cause shown, the BLSE
may adjust the time for completion,
may waive compliance, or accept a
substitute program, for either com-
ponent of BSCR.

(d) Maintenance of Records. The
Florida Bar shall maintain a record
of each member’s compliance with

BSCR.

Current Rule 6-12.3, effective un-
til midnight September 30, 2015:

RULE 6-12.3 REQUIREMENT

(a) Course Components. Compli-
ance with BSCR shall include:
(1) in-person attendance at a
1-day Practicing with Profes-
sionalism program sponsored
by the YLD; and
(2) completion of 3 elective, ba-
sic, substantive continuing legal

education programs sponsored
by the YLD.

(b) Time for Completion. BSCR
shall be completed as follows:
(1) the Practicing with Profes-
sionalism program shall be
completed no sooner than 12
months prior to or no later than
12 months following admission
to The Florida Bar; and
(2) the 3 elective, basic, substan-
tive continuing legal education
programs shall be completed
during the member’s initial
3-year continuing legal educa-
tion requirement reporting cycle

assigned upon admission to The
Florida Bar.

Revised Rule 6-12.3, effective
October 1, 2015, at 12:01 a.m.:

RULE 6-12.3 REQUIREMENT

(a) Course Components. Com-
pliance with BSCR includes:
(1) completion of a Practicing
with Professionalism program
sponsored by the YLD; and
(2) completion of 3 elective, ba-
sic, substantive continuing legal
education programs sponsored
by the YLD.

(b) Time for Completion. BSCR
must be completed as follows:
(1) the Practicing with Profes-
sionalism program must be
completed no sooner than 12

months prior to or no later than
12 months following admission
to The Florida Bar; and

(2) the 3 elective, basic, substan-
tive continuing legal education
programs must be completed
during the member’s initial
3-year continuing legal educa-
tion requirement reporting cycle
assigned on admission to The
Florida Bar.

RULE 6-12.4 DEFERMENT AND
EXEMPTION

(a) Deferment of Practicing with
Professionalism Requirement.
(1) Deferment Eligibility. A

member of The Florida Bar
is eligible to defer compliance
with the requirements of rule
6-12.3(a)(1), if:
(A) the member is on active mili-
tary duty;
(B) compliance would create an
undue hardship;
(C) the member is a nonresident
member whose primary office is
outside the state of Florida;
(D) the member elects inactive
membership status in The Flor-
ida Bar; or
(E) the member is a full-time
government employee who had
benefitted from the deferment
of the Practicing with Profes-
sionalism requirement as of its
May 12, 2005, elimination, as
long as the member continu-
ously remains in government
practice.

(2) Deferment Expiration. A defer-
ment of the requirements of rule
6-12.3(a)(1) as provided under
this rule shall expire at the time
the member is no longer eligible
for deferment. Upon expiration,
a member must:

(A) promptly notify The Florida
Bar in writing of the date defer-
ment expired; and

(B) attend the Practicing with
Professionalism program within
12 months of deferment expira-
tion.

Sflabaroutofstaters.org

14

State-to-State — Fall 2015




(b) Deferment of Basic Level YLD
Courses.

(1) Deferment Eligibility. A member
of The Florida Bar is eligible to defer
compliance with the requirements of
rule 6-12.3(a)(2) if:

(A) the member is on active mili-
tary duty;

(B) compliance would create an
undue hardship;

(C) the member is a nonresident
member whose primary office
is outside the state of Florida;

(D) the member is a full-time gov-
ernmental employee; or

(E) the member elects inactive
membership status in The Flor-
ida Bar.

(2) Deferment Expiration. A defer-
ment of the requirements of rule
6-12.3(a)(2) as provided under this
rule shall expire at the time the mem-
ber is no longer eligible for deferment.
Upon expiration, a member must:
(A) promptly notify The Florida
Bar in writing of the date defer-
ment expired; and
(B) complete 3 elective, basic, sub-
stantive continuing legal edu-
cation programs sponsored by
the YLD within 24 months of
deferment expiration.

(c) Exemption.

(1) Governmental Practice. An ex-
emption from rule 6-12.3(a)(1)
shall be granted if a member
who had benefitted from the
deferment of the Practicing with
Professionalism requirement
as of its May 12, 2005, elimina-
tion has already or thereafter
been continuously engaged in
the practice of law for a Florida
or federal governmental entity
as a full-time governmental em-
ployee for a period of at least 6
years. An exemption from rule
6-12.3(a)(2) shall be granted if

a member has been continu-
ously engaged in the practice
of law for a Florida or federal
governmental entity as a full-
time governmental employee
for a period of at least 6 years.

(2) Foreign Practice. An exemption
from rule 6-12.3(a)(2) shall be
granted if a member has been
continuously engaged in the
practice of law (non-governmen-
tal) in a foreign jurisdiction for
a period of 5 years, can demon-
strate completion of 30 hours
of approved continuing legal
education within the immediate
3-year period, and can attest
that the continuing legal educa-
tion completed has reasonably
prepared the member for the
anticipated type of practice in
Florida.

RULE 6-12.5 NONCOMPLIANCE
AND SANCTIONS

(a) Notice of Noncompliance. If
a member fails to comply with this
rule, the member shall be deemed
delinquent as provided elsewhere
in the Rules Regulating The Florida
Bar. The BLSE shall promptly send
a notice of noncompliance to such
member.

(b) Appeal to the Board of Gov-
ernors. A delinquent member shall
have the right to appeal the deter-
mination to the board of governors
under such rules and regulations as
it may prescribe.

(c) Appeal to the Supreme Court
of Florida. A delinquent member
shall have the right to appeal the
determination of the board of gover-
nors to the Supreme Court of Florida
under such rules and regulations as
it may prescribe.

(d) Exhaustion of Remedies. A

delinquent member must exhaust
each of the remedies provided under
these rules in the order enumerated
before proceeding to the next remedy.

(e) Tolling Time. An appeal shall
toll the determination of noncompli-
ance and resulting delinquency until
such time as all appeals have been
completed or the time for taking same
has expired.

RULE 6-12.6 REINSTATEMENT

Any member delinquent in comple-
tion of the BSCR may be reinstated
by the executive director or board of
governors upon a showing of compli-
ance with the BSCR and payment
of a uniform reinstatement fee, as
established by the board of governors.

RULE 6-12.7 CONFIDENTIAL-
ITY

The files and records maintained re-
garding appeals conducted under this
rule and any hearings in connection
therewith shall be confidential until
such time as the appeals process has
concluded. If a member is deemed
delinquent pursuant to this rule, that
fact shall be public information.

RULE 6-12.8 DISCIPLINARY
ACTION

The BLSE may refer a member who
makes a misrepresentation of a ma-
terial fact concerning the BSCR for
disciplinary investigation as provided
elsewhere in these Rules Regulating
The Florida Bar.

sketeskkok sk

NOTE: Standing Policies of the Board
of Legal Specialization and Educa-
tion, 700 series, for the Basic Skills
Course Requirement can be viewed
by clicking here.

Need to meet your CLE requirements— for free?

Many of you may not know it, but The Florida Bar offers a large number of CLE programs at no cost to its members.
This is especially useful to out-of-state members in states where there is not a mandatory CLE requirement. To
access these programs, go to The Florida Bar’s website (www.flabar.org) and click on the “CLE” tab in the upper
right-hand corner. Scroll down to “Online Courses” and click on “Catalog of Courses.” That brings you to a list of
offered programs. If you click on either “Discounted or Reduced Price Programs” or “Law Practice Management,”
you will see more than 30 hours of free online course offerings. That, combined with the free ethics tape the OOSD
provides, should pretty much let you fulfill your CLE requirements.
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Mark your calendar

September 18, 2015

Vision 2016 Open Forum for Florida Bar Members in conjunction with
TFB Fall Meeting of Rules & Other Select Committees (Sept. 16-19)

Tampa Airport Marriott

March 9-13, 2016 Thursday, March 10, 2016
The Florida Bar OOSD Executive Council Meeting
Board of Governors Meeting (Open to all members)

The Ritz-Carlton - New Orleans

Mission of the Out-of-State Division

The purpose of the Out-of-State Division of The Florida Bar is to pro-
vide an organization for all Florida Bar members who reside outside
of the state of Florida. The division focuses not on any specific practice
area, but rather on the common interests and needs of out-of-state
Florida Bar members as a whole. The division works toward the goal
of ensuring equitable treatment for in-state and out-of-state Florida
Bar members. This is accomplished through education, legislative
and administrative review; the production and update of a website
for division members and the public at large; and the publication of a
newsletter sent to the division’s membership.
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Board of Governors’ updates

We want you to stay informed on actions taken by The
Florida Bar Board of Governors. So, here is the latest
Board of Governors’ updates:

The Florida Bar Board of Governors met on May 22,
2015. The major actions of the board and reports received
included:

¢ A board-level committee and a Standing Committee
on Technology were approved as recommended by
the Vision 2016 Technology Committee. The Board of
Governors committee will underscore the importance
that technology now plays in the profession and the
legal system, and it will act as liaison with the Florida
Courts Technology Commission, which oversees tech-
nology in the court system. Two additional technology-
related member benefits were also approved: Chrometa
is a time keeper while working on a PC, Mac, iPhone
or Android. Logikcull provides instant eDiscovery and
document review via an internet browser or smart
device. Florida Bar members can receive discounts on
many services and products at www.floridabar.org/
memberbenefits.

Legal technology and innovation will take center stage
at The Florida Bar’s 65th Annual Convention “Chart-
ing a Course for the Future,” June 24-27, at the Boca

Raton Hotel and Resort. To help Florida Bar members
get up-to-speed on ever-improving technological op-
tions and issues in an ever-changing legal environ-
ment, The Florida Bar has teamed with Clio, a leader in
cloud-based practice management software, to present

3

‘InSession: Transforming Practices Through Technol-
ogy” on June 24. World-class speakers will present the

latest on law and technology issues along with legal
futurist and international speaker Richard Susskind
as the luncheon keynote speaker. One-day-only regis-
tration is available for this seminar, and it is included
in the full annual convention registration. Register
online, view the schedule and download the convention
app at www.floridabar.org / annualconvention.

Nominations of three lawyers for one vacancy on each
of the 26 Judicial Nominating Commissions. The gov-
ernor will make the final appointments for four-year
terms beginning July 1.

The Florida Bar will continue to closely monitor the
upcoming special session of the Florida Legislature
to advocate for court funding issues, particularly for
needed remodeling and upgrades on the Third DCA
courthouse, phase two of a pay parity initiative for
court employees and salary increases for judges for
the first time in eight years. Updates will be posted at
www.floridabar.org [ legislativeactivity.

The Young Lawyers Division reported on its many ac-
tivities for May’s Health & Wellness Month recognition.

The YLD designed the initiative to bring awareness to
mental and physical issues that affect the quality of
life of lawyers in Florida. Each day during the month of
May 2015, the YLD posted on social media easy health
and wellness challenges, tips, video clips and relevant

articles using the hashtags #livewell and #flayld.

The Wm. Reece Smith Leadership Academy will gradu-
ate its second class of fellows in June and welcome the
third class of 52 members. The current class is making
a $3,000 gift to The Florida Bar Foundation, and along
with many in the class becoming Foundation Fellows,
they raised more than $30,000 for the Foundation.

A report was received from a recent meeting of the
Florida Courts Technology Commission, which con-
tinues to address matters involving e-filing, e-service
and other issues impacting members of the Bar. One
of the issues being considered now is the submission
of proposed orders. A change to the Rules of Judicial
Administration may be needed for this procedure.

The Florida Bar Board of Governors met on July 24,
2015. The major actions of the board and reports received
included:

¢ A proposed rule amendment, which will require ap-
proval by the Florida Supreme Court, was approved to
increase continuing education requirements by three
hours in technology-related education every three
years. The approved proposed changes also include
amending the comment to Rule 4-1.1 of the Rules
Regulating The Florida Bar regarding attorneys’ un-
derstanding of the risks and benefits associated with
the use of technology. For more information, please see
the August 15 edition of The Florida Bar News. The pro-
posed amendment will be submitted in the next master
rules filing in fall 2016. Comments will be sought from
members to be sent to the court with the amendment
request. The Florida Bar already offers free technol-
ogy CLE courses on the Practice Resource Institute
webpage and is working to expand that catalog to
ensure Bar members have ample courses to increase
competence in legal practice technology.

The Vision 2016 Commission is studying a number of
issues that concern all lawyers, including legal educa-
tion, technology, bar admissions and access to legal
services. Information on all areas of study by the com-
mission and email links for members’ comments on
each are available at www.floridabar.org /vision2016.

The Vision 2016 Bar Admissions Subgroup presented
a preliminary informational report with recommenda-
tions and a summary of the review and study under-
taken by the committee over the past two years. One
of the issues being studied by Vision Bar Admissions is
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Board of Governors’
updates

admission by motion/reciprocity. No action was taken
by the board on this report or any bar admissions is-
sues, and no action is scheduled to be taken. Comments
from Bar members are being actively sought by the

subgroup.

A recommendation by the Board Review Committee on
Professional Ethics was approved to allow law firms to
send text messages to prospective clients as long as the
text messages comply with all of the Bar’s advertising
regulations for written and email communications.
A record of the text messages must be retained, and
the firms must bear any costs related to the delivery
of the texts, not the recipient. Bar members may call
the Ethics Hotline or submit an inquiry form with
any questions. Also, a joint committee with the Vision
2016 Technology Subgroup has been formed to review
online referral companies that match lawyers with
potential clients and to study how fees are split for
those companies.

A committee has been appointed to monitor the upcom-
ing Constitution Revision Commission (CRC), which
will begin its meetings in January 2017. Information
on the CRC and the monitor committee will be reported
in future issues of The Florida Bar News.

A proposed amendment presented jointly by the Rules
of Judicial Administration Committee and the Court
Interpreter Certification Board was approved to amend
RJA 2.560 (Appointment of Spoken Language Court In-
terpreters for Non-English-Speaking and Limited-Eng-
lish-Proficient Persons) and to create a new rule 2.565
(Retention of Spoken Language Court Interpreters for
Non-English-Speaking and Limited-English-Proficient
Persons by Attorneys of Self-Represented Litigants)
that will be submitted to the Florida Supreme Court
for its consideration.

A proposed amendment to the comment of Rule 4-4.2 of
the Rules Regulating The Florida Bar by the Govern-
ment Lawyer Section and the City, County and Local
Government Section was not presented to the board at
the July meeting pending review by other interested
parties. The amendment deals with attorneys commu-
nicating with government officials who are represented
by counsel.

ElonidaiBardCLIE:

Online CLE — 24/7

Since August 2000, The Florida Bar has been offering
its popular quality CLE programs as online, on-demand
seminars through a partnership with LegalSpan.

Online CLE programs offer the flexibility of viewing pro-
grams at your own pace, anytime, anywhere. Whether a
first-time or net-savvy user, Florida attorneys are finding
that online CLE programs are time saving and easy to use.

The Florida Bar’s catalog of online and downloadable pro-
grams is robust, offering more than 200 programs, cover-
ing all practice areas. By participating in these programs,
attorneys can save time and money, without sacrificing
content. The complete catalog of Florida Bar CLE courses
can be viewed at www.floridabar.org/cle by accessing
the LegalSpan link under Online Courses.

~ aund ~

Audio CD /Video DVD
products available

28 PRACTICE AREAS
OVER 200 PROGRAMS

For a complete list of CDs / DVDs,
visit www.floridabar.org/CLE.

Click “Order Online” and search by
City, Course Number, Sponsor or Title.

CDs and DVDs come with Electronic
Course Materials unless otherwise
indicated.

(C_'Ours e 1533 )'Qation

Pidmo
igital Accessmlhty o
Dgc%men\s Electu:omcallyrts
Transmitted to Florida Cou
(Course 1468)
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EDITOR’S CORNER
Your Out-of-State Division wants to
help your practice

Welcome to our new president, Chris Marquardt, and president-elect, Larry Kunin. You’ll find
Chris’s article on page 3, in which he discusses the recent initiatives by the OOSD and how we
can help you stay connected. Our president-elect shares with you his thoughts about the Bar’s
work and how you can get involved on page 6. We challenge you to think of new ideas on how
the OOSD can continue to improve services to Florida lawyers practicing out of state.

We hope you continue to enjoy the all-cyber version of State-to-State. You should be receiving
a link to each edition of the newsletter that allows you to view the edition online in color at your
desk or on your mobile device. We continue to look for ways to enhance the State-to-State. By
doing so, we can better serve out-of-state lawyers. Remember, too, that you can feature yourself
or your law firm as well. It should be a win-win for everyone.

You'll see in this edition the many programs available to OOSD members. Joining provides many benefits. One
of my favorites involves the work of this publication to introduce you to other out-of-state members who share a
desire to develop their respective practices. As a reminder, on page 16, you’'ll find the mission of the Out-of-State
Division.

Your publication continues to grow. And we’d like even more! You'll see throughout the State-to-State our requests
for contributing authors. We feature articles from members in Florida and elsewhere who share ideas and articles
of interest to out-of-state members. Our content continues to increase because of you. Our contributing authors ap-
pear prominently, and we include the information you’d like others to read about your practice. We have two goals
here: to present your ideas to a broad audience and to introduce the readers to you. We want to help your practice.

So, send us your articles, and we’ll get you published as quickly and as often as we can. And by all means,
please let us know how we can serve you better. Please feel free to contact me at dworkman@bakerlaw.com or by
telephone at 202/861-1602. We also look forward to seeing you at one of the local receptions or at OOSD meetings.

The Florida Bar provides great support and opportunities for its members. Our OOSD president, the other of-
ficers and executive council members are here to support the specific needs of out-of-state Florida Bar members.
The Out-of-State Division is here to help you turn our shared interests into a strong professional practice. We're
not shy—we want to help you develop business. So, please get involved!

D. WORKMAN

—Don Workman, Editor

Author! Author!

The Out-of-State Division offers its mem-
bership a valuable forum for the exchange
of information on legal issues affecting our
interstate practices. To be truly effective,
it is essential for a large cross section of
our members to contribute articles, news
and announcements to this newsletter.

FLORIDA... *
was
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State-to-State

THE PUBLICATION OF THE FLORIDA BAR OUT-OF-STATE DIVISION

Christopher C. Marquardt, Atlanta, Ga. .......c.ccoccevevienenieninieneneeeeeeieeeenn President
Lawrence H. Kunin, Atlanta, Ga. ............. President-Elect
Tiffany N. McKenzie, Atlanta, Ga. ........cccccecceieeiieiieiieeeciieecsieeeeveeeeiveeeseneee e Treasurer
Matthew L. Kahl, Atlanta, Ga. .......cccccooeveieeiiieeeiiiececeee e e eereeeeevveeeeneee e Secretary
Timothy P. Chinaris, Nashville, Tenn. .. ...Immediate Past President

For those of you who would like to see
your work in print, the rules for publication

State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editorially
reviewed and peer reviewed for matters concerning relevancy, content, accuracy and style.
State-to-State is sent electronically to more than 14,000 legal practitioners throughout
the United States.

Statements or expressions of opinion or comments appearing herein are those of the
contributors and not of The Florida Bar or the division.

The deadline for the WINTER 2015 issue is October 9, 2015. Articles should be of
interest to legal practitioners with multijurisdictional practices. Please submit articles
in a Word format via email to Don Workman, dworkman@bakerlaw.com. Please include
a brief biography with contact information and a photograph of the author. If a digital
photo is not available, please mail a print to The Florida Bar, OOSD, 651 East Jefferson
Street, Tallahassee, FL 32399-2300.

Willie Mae Shepherd, Tallahassee, Fla. .........ccccceeevieeiiiienciienenns Program Administrator are simple: The article should be related to
Donald A. Workman, Washlngton, D.C.oeeeee e o Ed}tor a subject of general interest to legal prac-
Matthew L. Kahl, Sandy Springs, Ga. .. ...Associate Ed%tor titioners with multijurisdictional practices.
Susan L. Trainor, Tallahassee, Fla. ...........ccooovvviiiiiiiiiiiieeeee e Staff Editor Articles focused on your home state are
Clay Shaw, Tallahassee, F1a. .......cccccoeviiiiieiiiiiiiciiececeece e Designer less appealing than issues impacting a

number of jurisdictions.

Please send documents in MS Word
format via email to Don Workman,
dworkman@bakerlaw.com.

Please help your colleagues to get to
know you by including a brief biography
with contact information, and include a
head and shoulders photograph. Your
photo and bio will be kept on file and need
only be submitted once.
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THE FLORIDA BAR Join the OOSD now!
OUT"'OF"STﬂTE DIVISIGH ..................................................... .

Not a member of the Out-of-State Division?
Join now!

Membership in the division is just $35 and provides a number
of valuable benefits to out-of-state attorneys, including

FLORIDA... discounts on CLE registration, a free annual ethics CLE and
was opportunities to network With other Florida lawyers. Join
N now! Invite a colleague!
discovered (For your convenience, an application is on page 25.)
b Yy an For more information, please contact:
out-of-stater

Mindi Wells, Chair
Membership & Long Range
Planning Committee
mindi.wells@sc.ohio.gov

Willie Mae Shepherd,
Program Administrator
wshep@flabar.org

e
www.flabaroutofstaters.org

%* Correction *

State-to-State invites your attention to the correct photograph
of Alexander J. Hernandez, Esq., co-author with Alex Cuello,
Esq., whose article “Handwriting expert opinions can’t make
their mark alone” was published in the summer 2015 edition.
Please excuse any inconvenience.

Commit 10 hours this year to the OOSD!

A 10-hour yearly commitment to the OOSD (less than one hour
per month) translates to doing just one of the following activities:
1)  Support the division by attending executive council meetings;
2) Join and participate in a committee for the next year;
3) Write one substantive article for State-to-State;
4) Volunteer to write materials and present one hour of CLE a year;
5) Volunteer to be a mentor for law students; or

6) Help update, improve and maintain the division’s website.
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Contributing authors

The Out-of-State Division appreciates the articles submitted for this edition by our contributing authors. They
can serve as a resource to fellow division members who might have a question regarding these authors’ areas of

expertise or if a referral is needed.

Brian D. Burgoon is an out-of-state member of The
Florida Bar Board of Governors. He is a past member of
The Florida Bar Executive Committee, past chair of The
Florida Bar Disciplinary Review Committee and past
chair of The Florida Bar Rules Committee. He practices
business litigation, civil litigation and personal injury
with the Burgoon Law Firm LLC in Atlanta, Ga. He can
be reached at 404 /260-5147 or burgoon@burgoonlaw.com.

* K K

Tim Chinaris is immediate past president of the Out-
of-State Division and a former chair of The Florida Bar
Professional Ethics Committee. He represents lawyers and
others in legal ethics, UPL and bar admission matters. He
is on the faculty of Belmont University College of Law in
Nashville, Tenn., and is admitted to practice in Florida,
Alabama, Tennessee and Texas. He can be reached at
615/460-8264 or tchinaris@gmail.com.

* KK

G. Thomas (Tom) Curran Jr. is an associate at Shu-
maker, Loop & Kendrick LLP in Tampa, Fla. His practice
areas include business litigation and bankruptcy, credi-
tors’rights and insolvency. He has represented bankruptcy
trustees, secured and unsecured creditors, business enti-
ties and individuals in a variety of bankruptcy and non-
bankruptcy matters. He can be reached at 813/227-2340
or tcurran@slk-law.com.

* K K

Larry H. Kunin is president-elect of the Out-of-State
Division and also serves on The Florida Bar Standing
Committee on Law Office Technology. He is a member of
the Executive Council of the Business Law Section and
immediate past chair of the Computer & Technology Law
Committee of the Business Law Section. He practices
technology-related, intellectual property and business
litigation. He can be reached at 404/504-7798 or lkunin@
mmmlaw.com.

Christopher C. Marquardt, OOSD president, is a
counselor and trial lawyer who prides himself on helping
his clients solve complex problems. He has a diverse trial
practice that focuses substantively on commercial litiga-
tion and a wide array of labor and employment matters.
He also serves as outside general counsel to educational
institutions. He has litigated complex disputes for publicly
traded companies, privately held corporations, small busi-
nesses, nonprofits and individuals. He can be reached at
404/881-7827 or chris.marquardt@alston.com.

* K K

Carlos E. Sardi is a partner at Genovese, Joblove &
Battista PA in Miami, Fla., practicing in the areas of bank-
ruptcy, commercial litigation, creditors’ rights, insolvency,
reorganization and restructuring. He can be reached at
305/349-2304 or csardi@gjb-law.com.

* KK

Donald A. Workman, OOSD past president and State-
to-State editor, is a partner in the Business Group and
head of BakerHostetler’s bankruptcy and creditors’ rights
practice in the Washington, D.C., office. His practice areas
include business bankruptcy, creditors’ rights, debtor reor-
ganizations, general insolvency, stockbroker liquidations
and commercial litigation. He can be reached at 202/861-
1602 or dworkman@bakerlaw.com.

* K K

Become a contributor!

See submission information
on page 19.
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Advertise in State to State!

Please indicate
Ad Size ltem number Cost
(J 1/4 page (8160022) $250.00
(J 1/2 page (8160021) $400.00
0J Full Page (8160020) $750.00

Your advertisement may be submitted electronically as a .jpg, .tif or .pdf file, at 300 ppi or larger. Black & white camera-
ready copy is also acceptable. Payment is by check only and must accompany the proposed ad and signed agreement
below. Payment will be accepted on a per-issue basis only.

For further information, contact Willie Mae Shepherd, Section Administrator, 850/561-5624 or wshep @flabar.org

Company Name:

Address:

Contact:

Phone No: ( ) -

Fax No: ( ) -

Email:

Signature:




Stay current on ethics:
Free publication now available

In the past, out-of-state Florida Bar members have found that it can be difficult to stay abreast of ethics developments in
Florida. Now, two free resources are available to help you stay current in this important area. The “2014 Florida Legal
Ethics Review” by Tim Chinaris is available free of charge. This comprehensive compendium concisely summarizes
developments in Florida legal ethics during 2014, including rule changes, cases and ethics opinions of interest. Arranged
topically, the subjects covered are: Rule Changes (including Proposed Rule Changes); Advertising; Attorney-Client

Relationship; Candor Toward the Tribunal; Confidentiality and Privileges; Conflicts of Interest (Including Disqualification);
Disciplinary Proceedings; Fees (Including Attorney’s Liens); Ineffective Assistance and Right to Counsel; Law Firms; Legal
Malpractice; Professionalism; Public Official Ethics and Public Records; Rules and Ethics Opinions; Trial Conduct; Trust Funds;
Unauthorized Practice of Law; and Withdrawal From Representation. To get your free copy, just send an email request
to tchinaris@gmail.com. A copy will be emailed to you in PDF format. And stay up-to-date with legal and judicial ethics
on a daily or weekly basis by visiting the comprehensive ethics website “sunEthics” (www.sunethics.com). This site offers
summaries of cases and ethics opinions as they are released; links to everything related to Florida legal ethics, judicial

ethics, bar admissions and professionalism; and links to ethics resources throughout the nation.

The Florida Bar and LegalSpan:
Bringing online CLE to attorneys

Since August 2000, The Florida Bar
has been offering quality CLE programs
as online, on-demand seminars through a
partnership with LegalSpan. The popularity
of this type of delivery method has been
growing exponentially ever since.

With increasingly hectic schedules and
the rising cost of travel, attorneys are turn-
ing to the Internet to meet their educational
needs. Online CLE programs offer the flex-
ibility of viewing programs at your own
pace, anytime, anywhere.

Whether a first-time or net-savvy user,
Florida attorneys are finding that online CLE
programs are time saving and easy to use:

‘I am very pleased to be able to have
these seminars made available to mem-
bers of The Florida Bar. With the format
you have provided, | feel that | am at the
seminar, and | have the materials which
| can download and save for future ref-
erence. Thanks for a great product well
presented and technically friendly!”
—Andrew, Live Oak

“Excellent resource. A very convenient
way to engage in continuing educa-
tion that has high-quality speakers and
content.”

—Bruce, Miami Beach

“This is the greatest thing ever invented.
I can now complete my CLE require-
ments at home. Everything was so easy.
Thank you.”

—Sheila, Largo

“Terrific site and material. It makes it
much easier to get CLE credit, and
makes the materials much more use-
ful since they can be viewed multiple
times.”

—Thomas, Brandon

“I found this online seminar to be conve-
nient, understandable and user-friendly.
1 will use this method more in the future.
Thank you for this informational and
convenient seminar.”

—GQGerald, West Palm Beach

With the explosion of MP3 players and
iPods in the market, LegalSpan developed
the technology to enable The Florida Bar
to introduce downloadable audio versions
of its CLE programs. Since its inception in
March 2006, the downloadable versions
of The Florida Bar’s CLE programs have
become as popular a method of obtaining
education as online CLE. “We want to foster
greater collaboration among members and
a more vibrant educational dialogue. Attor-
neys learn best at their own pace, in their
own way, in a comfortable environment. Our
online options give members educational
content when and where they want it,” says
Programs Division Director Terry Hill.

The Florida Bar’s catalog of online and
downloadable programs is robust, offer-
ing more than 200 programs, covering all
practice areas. Attorneys are able to enjoy
time and money savings, without sacrificing
content, by participating in these types of
programs. The complete catalog of Florida
Bar CLE courses can be viewed at www.
floridabar.org/cle by accessing the Legal-
Span link under Online Courses.

Sflabaroutofstaters.org
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OUT-OF-STATE DIVISION EXECUTIVE COUNCIL

Christopher C. Marquardt,
President

Alston & Bird LLP

1201 W. Peachtree Street N.W.

Atlanta, GA 30309

404/881-7827

Fax: 404/253-8741

chris.marquardt@alston.com

Larry H. Kunin, President-Elect
Morris Manning & Martin

3343 Peachtree Road N.E.
Atlanta, GA 30326-1022
404/504-7798

Fax: 404/365-9532
lkunin@mmmlaw.com

Matthew L. Kahl, Secretary
Aldridge Pite LLP

3575 Piedmont Road N.E., Ste. 500
Atlanta, GA 30305-1623
404/994-7467
mkahl@aldridgepite.com

Tiffany N. McKenzie, Treasurer
Bryan Cave LLP

1201 W. Peachtree Street, Floor 14
Atlanta, GA 30309-3449
404/915-0980
tiffany.mckenzie@bryancave.com

Timothy P. Chinaris, Immediate
Past President

P.O. Box 120186

Nashville, TN 37212-0186

615/460-8264

Fax: 615/460-6004

tchinaris@gmail.com

W. Bard Brockman

Bryan Cave LLP

1201 W. Peachtree Street N\W.,
Floor 14

Atlanta, GA 30309-3471

404/572-6600

Fax: 404/572-6999

bard.brockman@bryancave.com

Brian D. Burgoon

Burgoon Law Firm LLC

659 Auburn Avenue N.E., Ste. 147
Atlanta, GA 30312-1983
404/260-5147

Fax: 866/805-5997
burgoon@burgoonlaw.com

Tan M. Comisky

Blank Rome LLP

One Logan Square

130 N. 18th Street
Philadelphia, PA 19103-6933
215/569-5646

Fax: 215/832-5646
icomisky@blankrome.com

William A. Lee III

O’Donnell Lee McCowan &
Phillips LLC

P.O. Box 559

Waterville, ME 04903-0559

207/872-0112

Fax: 207/872-0002

walee@olmplaw.com

Eric L. Meeks

Meeks Law Firm Inc.

P.O. Box 8098

Cincinnati, OH 45208-0098
513/826-0229

Fax: 513/826-0231
emeeks@meekslawfirm.com

E. Duffy Myrtetus

Two James Center, Ste. 1400
1021 E. Cary Street
Richmond, VA 23219-4058
804/771-5750

Fax: 804/771-5777
edmyrtetus@kaufcan.com

Richard A. Tanner

DeBeaubein Knight Simmons
Mantzaizis

723 E. Park Avenue

Tallahassee, FL. 32301

850/201-3655

rt7@dbksmn.com

John C. Voorn

6231 W. 129th Place

Palos Heights, IL 60463-2336
708/403-5050

Fax: 708/403-9667
Jjev@hdoml.com

Mindi Wells

The Supreme Court of Ohio
65 S. Front Street, Floor 7
Columbus, OH 43215-4131
614/387-9500
mindi.wells@sc.ohio.gov

Donald A. Workman

Baker Hostetler LLP

1050 Connecticut Avenue N.W.,
Ste. 1100

Washington, DC 20036-5318

202/861-1500

Fax: 202/861-1783

dworkman@bakerlaw.com
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Membership Application for

The Florida Bar
Out-of-State Division

More than 10 percent of Florida Bar members reside outside the state of Florida.

Although the division represents the interests of all lawyers outside the state, active participation in the
division requires an election on the annual dues statement and, of course, the payment of dues (only
$35).

Membership in this division will provide a forum for communication and education for the
improvement and development of your practice through:

a reduced fee for division-sponsored continuing legal education programs

a newsletter especially designed for out-of-state practitioners

a ready network for referrals and access to information through regional coordinators
a web page especially designed for out-of-state practitioners

an annual free online ethics CLE

To join, make your check payable to The Florida Bar and return your payment in the amount of $35 and
this completed application form to OOS Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, FL
32399-2300. Membership will expire June 30. Dues will not be prorated.

OOS Member Division Dues (Item number — 8161001)
OOS Affiliate Division Dues (ltem number — 8161002)

Name: Florida Bar Number:

Firm:
Office Address:
City/State/ZIP:

Email:

METHOD OF PAYMENT (CHECK ONE)

O Check Enclosed (payable to The Florida Bar)
O Credit Card: O Mastercard Q Visa O Discover OAMEX

Name on Card:

Card Number: Expiration Date:

Signature:

ga% your applicat.,-o
A\ O( tO
v da
& Fax: 850-561-9413 ),

To learn more, visit our website at www.flabaroutofstaters.org or contact the
program administrator at wshep@flabar.org.




THE FLORIDA BAR - OUT-OF-STATE DIVISION
APPLICATION FOR STUDENT MEMBERSHIP

More than 10 percent of Florida Bar members reside outside the state of Florida.

The Out-of-State Division seeks to keep its members informed of recent developments that could impact
their practice as out-of-state Florida attorneys. Further, the division promotes opportunities to network—both
socially and professionally—with other out-of-state Florida attorneys. Membership in the division provides
access to the division’s newsletter (State-to-State), the division’s website (www.flabaroutofstaters.org),
division-sponsored continuing legal education programs and division meetings.

Student membership in the division will:

v Afford an opportunity to network with out-of-state Florida attorneys who can offer insights on practicing
law as a Florida attorney outside the state.

v Allow for communication with Florida lawyers practicing in a variety of locales nationwide.

v'Provide the member with access to the division’s newsletter and website, which are designed especially
for out-of-state practitioners, and an opportunity to submit articles for publication.

v Entitle the member to a reduced fee for division-sponsored continuing legal education programs.

To join, send this completed application form to:

Out-of-State Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, Florida 32399-2300.
(The application form also may be sent by email to OOSD. Student. Member @ gmail.com.)

Student membership will expire upon admission to The Florida Bar or one year after graduation
from law school, whichever occurs first. There is no membership fee for students.

NAME:

SCHOOL:

DATE OF GRADUATION (MO./YR.):
ADDRESS:

PHONE:
EMAIL:

LIST ANY CITIES/STATES IN WHICH YOU HAVE A PARTICULAR INTEREST:

SIGNATURE:



www.flabaroutofstaters.org
mailto:OOSD.Student.Member@gmail.com

Continuing Legal Education
Application for Course Attendance Credit

The Florida Bar
Legal Specialization & Education
651 E. Jefferson Street
Tallahassee, FL 32399-2300
(850)561-5842 (Phone) (850/561-9421 (Fax)

ATTORNEY # NAME:
ADDRESS:

CITY:

PHONE:

ACTIVITY TITLE:

SPONSOR NAME:

DATE AND LOCATION OF COURSE:

PLEASE ATTACH A COURSE BROCHURE AND/OR OUTLINE WHICH:

(A) FULLY DESCRIBES THE COURSE CONTENT AND LEVEL OF PRESENTATION
(B) INDICATES THE TIME DEVOTED TO EACH TOPIC COVERED WITHIN THE PROGRAM
(C) INDENTIFIES THE INSTRUCTORS

CERTIFICATION CREDIT
Indicate if credit is to be assessed for Board Certification.

CERTIFICATION AREA(S):

TOTAL MINUTES ON INSTRUCTION: (EXCLUDING BREAKS, MEALS AND INTRODUCTIONS AND BASED ON A 50
MINUTE HOUR)

TOTAL CREDIT  (TOTAL MINUTES DIVIDED BY 50 = CREDIT HOURS)
50

If requesting Ethics, Professionalism, Substance Abuse, and/ Mental lliness Awareness Credit, please check
appropriate box below.

[] Ethics ] Substance Abuse

[ ] Professionalism ] Mental llilness Awareness

NOTE: If you have completed the minimum number of required CLER hours, and are not seeking Certification credit, please do not submit
further courses for evaluation. There is no carry over of hours in Florida from one reporting period to the next.

You may submit this application to clemail@flabar.org with the proper documentation.

Materials submitted for CLE credit review will be discarded once the credit has been determined.
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope.
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MEMBER BENEFITS

The Florida Bar ¢ 651 East Jefferson Street ¢ Tallahassee, Florida 32399-2300
www.floridabar.org/memberbenefits ¢ 850/561-5600 ¢ 800/342-8060

ABA PUBLICATIONS www.ababooks.org

100’s of books in a variety of formats. Rigorously
reviewed to offer highest quality information & pre-
sentation.

ref. #FLBAR for 15% discount

CCH ASSOCIATION
http://tax.cchgroup.com/members/tfb
Savings up to 30% off industry-leading tax and ac-
counting books.

Use ref. #Y5604 at check out.

FASTCASE NATIONAL LAW LIBRARY
866-77-FASTCASE
Comprehensive 50 state and federal case law
databases. Unlimited dual column printing. 80%
discount off retail.
FREE FLORIDA CASE LAW at
www.floridabar.org

866-836-8116
www.lexis.com/flabar
Flexible research and big savings. Shepard's® and exclusive
content make research easier. Unique offerings,affordably
priced and easy to customize.

BANK PROGRAMS

BANK OF AMERICA 800-932-2775

www.bankofamerica.com/floridabar
Apply Online or toll-free! Affinity credit card. CD’s,
Money Market, free checking.

LAWPAY

LEXISNEXIS

866-376-0950
www.affiniscape.com/floridabar
Law Firm Merchant Account. Members can save up
to 25% off credit card processing fees.

INSURANCE

BUSINESS PLANNING CONCEPTS, INC.
800-282-8626 = www.memberbenefits.
com

Medical, disability, life, hospital, AD&D, long term care, re-
tirement programs, workers’ comp., petinsurance &more.

CELEDINAS INSURANCE GROUP

www.celedinas.com/florida-bar
Offers excess personal liability coverage, up to 60%
discount.

FLORIDA LAWYERS MUTUAL (FLMIC)
800-633-6458 * www.fImic.com
Lawyer-created liability carrier.

GEICO  800-368-2734 www.geico.com
The GEICO Auto Insurance Program offers carinsur-
ance with 24-hour service. Bar members may qualify
for additional discounts.

LEGAL RESEARCH JURISCO

800-274-2663
www.jurisco.com
Civil court bonds by phone in 24 hrs.

ABI 813-279-2111
www.ABIToday.com

Association Benefits International

Over 90% of searches for products or services today

are performed on-line.

From the largest more established firms to the newest

attorney, ABI has the right marketing strategy for you.

CORPORATE CREATIONS 561-694-8107
www.corporatecreations.com

Registered agent and incorporation services.

FORMSPASS 877-389-0141 X.111

www.formspass.com/flbar-partnership
Unlimited access to a library of high-quality legal
practice forms for low yearly or monthly rate, with
no timed usage fees, per form fees, printing fees or
other hidden charges.

PRODOC

800-759-5418
www.prodoc.com
ProDoc legal forms software. Family, Estate Planning,
Probate & more.

RPOST www.rpost.com/floridabar
Registered email services.

STAPLES 800-3STAPLE
www.floridabar.org/memberbenefits
Office supplies, furniture and technology.

SUBSCRIPTION SERVICES, INC.
800-289-6247 » www.buymags.com

TABS3 TRUST ACCOUNTING SOFTWARE

www.tabs3.com/floridabar
Members of the Florida Bar are entitled to exclusive
pricing for Tabs3 Trust Accounting Software (handles
up to 5 billable timekeepers). The member benefit
price is $99 - over a 40% savings!

APPAREL / HOME /GIFTS

THE BILLABLE HOUR COMPANY
www.thebillablehour.com/flabar.php

Wide selection of gifts for lawyers and legal profes-
sionals. Save 10% with code: FLABAR.

BROOKS BROTHERS 866-515-4747

membership.brooksbrothers.com

Enroll for Corporate Membership Card and
Save 15% on regular and everyday value priced
merchandise. Enter Organization ID #10320 and
your Pin Code #97352.

FTD 1-800-SEND FTD
www.ftd.com/corporatepartner15

Code: 30646

JOS. A. BANK CLOTHIERS 800-285-2265

www.josbank.com ¢ Code: 91861
Specializingin men’s clothing. Save 20% with the JoS. A.
Bank Corporate Discount Card. (Sale items excluded).
Call for FREE Corporate Card.

MAILING & DELIVERIES

FEDEX 800-475-6708
www.floridabar.org/memberbenefits
Save up to 26% on Fed Ex shipping services.

UPS 800-636-2377
www.savewithups.com/floridabar
Discounts on services.

AUTOMOBILE RENTALS

ALAMO www.alamo.com ¢ 800-354-2322

Year round discounts from Alamo!
ref. #93718

AVIS www.avis.com ¢ 800-331-1212
Avis Preferred Renter fees waived.
ref. #A421600

BUDGET www.budget.com « 800-527-0700
Year round discounts from Budget.
ref. # YO67600

HERTZ www.hertz.com ¢ 800-654-2200
Hertz #1 Club Gold fees waived.

ref. #152030

NATIONAL www.nationalcar.com
800-227-7368
National Emerald Club fees waived.

ref. #5650262

MEDICAL EVACUATION
AND REPATRIATION

MEDJET 800-527-7478

www.Medjet.com/TFB
Enroll prior to travel with Medjet rates reduced up to
18% for domestic & international “hospital of choice”
protection, personal & business travel. Reference
The Florida Bar.

VIDEO

THELAW.TV www.thelaw.tv
Florida Bar members can save 10 percent off our
popular video production packages. To learn more
aboutthis benefit, go to thelaw.tv or call 877-535-8529

For information on ALL Bar
Membership Services, visit www.

floridabar.org/memberbenefits
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