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PRESIDENT'S MESSAGE

What’s new in law practice? Well,

In many areas
of life, you know
you are getting
older when you
say, “Things have
sure changed since
Iwas...” But in the
legal world, things
are changing so
quickly that even
someone out of law
school for just a few years can say
that!

Some of the changes are familiar to
all of us: clients, partners and oppos-
ing counsel expect instant responses
to an email sent in the middle of the
night; document transfers that used
to fill boxes now are attached to an
email; law firm libraries that once
took up a large footprint now fit on
your smartphone; and clients who
used to stick with firms out of custom
and loyalty now shop price like a
Black Friday bargain-hunter.

But other, lesser-known changes are
likely to alter the world of law prac-
tice in big ways. In 2013, Florida Bar
President Eugene Pettis appointed
the Vision 2016 Commission to study
four broad areas in which develop-
ments will greatly affect how lawyers
practice in the coming years. The four
areas of intense study are technology,
legal education, bar admissions and
delivery of legal services.

Although many of us (including me)
like to fondly remember “the good old
days,” the world around us is rapidly
changing, and the legal profession
must either face the change or try

T. CHINARIS

(unsuccessfully) to ignore it, to our
detriment. Some of the developments
are simply too big to even attempt
to ignore. For example, take a look
at the website of a company called
Shake—which is not owned or oper-
ated by lawyers—that boldly urges
viewers to “create, sign and send le-
gally binding agreements in seconds.”
On its website (shakelaw.com), Shake
describes the essence of itself and its
mission this way:

We are driven by what legal
transactions can and will be,
not what they have been his-
torically. We are confident that
significant change in the legal
industry will be driven by con-
sumers and small businesses,
not by lawyers and law firms. We
solve legal problems as a tech-
nology company, not as a legal
company trying to understand
technology. We are not afraid to
be bold, push the envelope, and
challenge the status quo.

Companies like Shake and Legal
Zoom are poised to take tradition-
al legal business from existing law
firms—and to affect the future of the
many new lawyers and law students
who dream of having a successful
law practice. The Washington (State)
Supreme Court recently approved
rules authorizing “limited license
legal technicians” to legally perform
certain services on their own that
previously could be performed only
by lawyers. In the past few years, 14
states have adopted the Uniform Bar

what isn’t new?!

Examination (UBE) to replace the
state-exclusive bar exam. The UBE
has a “portable” score that allows new
law school graduates to take the bar
exam in one state and transfer their
score to any other UBE jurisdiction(s)
within a specified period of time. For-
ty of the 51 U.S. jurisdictions (though
not Florida) have some form of “ad-
mission on motion” that permits a
lawyer licensed elsewhere to become
a full member of the state’s bar with-
out taking the bar exam.

The legal profession is starting to
sit up and take notice of these devel-
opments. The Vision 2016 Commis-
sion is looking closely at these trends,
and some of the recommendations
likely to come out of this process are
sure to generate interest—and maybe
controversy—among lawyers.

The Out-of-State Division is repre-
sented on the Vision 2016 Commis-
sion by Board of Governors member
Ian Comisky and by me. If any out-
of-state Florida Bar member wants
to comment on an item that should be
considered by the commission, please
contact me—my goal is to ensure that
the voices of out-of-state members are
heard in this process. I am particu-
larly interested in how out-of-state
members view possibilities like adopt-
ing the Uniform Bar Examination or
admission on motion in Florida.

Send your comments to me at
tchinaris@gmail.com, or talk to me
in person at one of the upcoming
receptions for out-of-state members—
watch your email for an invitation!

Need to meet your CLE requirements— for free?

Many of you may not know it, but The Florida Bar offers a large number of CLE programs at no cost to
its members. This is especially useful to out-of-state members in states where there is not a mandatory
CLE requirement. To access these programs, go to The Florida Bar’s website (www.flabar.org) and
click on the “CLE” tab in the upper right-hand corner. Scroll down to “Online Courses” and click on
“Catalog of Courses.” That brings you to a list of offered programs. If you click on either “Discounted
or Reduced Price Programs” or “Law Practice Management,” you will see more than 30 hours
of free online course offerings. That, combined with the free ethics tape the OOSD provides, should
pretty much let you fulfill your CLE requirements.
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Advice to clients:
Six things to do when you see divorce in

I have been a
divorce lawyer for
many years, and it
has always amazed
me that people
wait too long to
prepare when they
see divorce as a
possibility in their
relationship. Usu-
ally when people
are on their way
to divorce, there are warning signs.
More often than not, it is a gradu-
al rather than a sudden transition
from happily married to icicles in
the room.

I suggest that lawyers everywhere
should send information to the me-
dia, post it on their websites and
disseminate it through newsletters
or other means to warn people before
they make the mistake of waiting
too long to seek advice. If people see
divorce coming, or even the possibil-
ity of it coming, there are six very
important steps they can take to
protect themselves and “insure” their
futures.

S. GIVENS

Step 1: Go see a lawyer

The single biggest mistake that the
divorce lawyers in our firm see is that
potential divorcees wait way too long
to seek legal advice. There are things
that can be done to protect assets and
to set up a more favorable outcome
in the event the marriage enters the
court system.

Compare it to finding out that you
might be playing the game of cricket
on Saturday. You certainly would
want to have someone explain the
rules before you set foot on the field.

The lawyer will dispel the many
myths that exist in the area of di-
vorce. The lawyer will ask questions
about the particular situation, will
walk the client through the divorce
process and will tell what the likely
outcome is if the client goes before a
judge. This process takes about an
hour and costs a couple hundred dol-

your future

by Stann Givens

lars, but is well worth the time and
cost because it could save well more
than that in attorney’s fees later on.

Step 2: Gather financial
information and put it in a safe
place

When the spouse decides that di-
vorce is the only answer to the rela-
tionship, the client may be the victim
of hidden assets or information. A
significant step that can be taken
is to make photocopies of all finan-
cial records in the client’s possession
and to take photographs of all of
the personal property. It is amazing
how many times the collectible items
gathered by one spouse disappear
before they can be accounted for and
valued. The record of all of these as-
sets should be kept away from the
home in a safe deposit box or with
a friend.

Step 3: Don’t try to hide money

Most people who try to hide assets
from a spouse don’t do a very good job
of it. If they get caught having hidden
assets, the judge is going to use that
to give the other spouse a lopsided
division of property or not give the
desired ruling on the issue of alimony.
Judges have a great deal of discretion
in divorce cases, and the client should
always want to appear to be the “good
spouse” in the judge’s eyes.

Step 4: Don’t badmouth your
spouse to your kids or mutual
friends

It is way too common for divorcing
parents to say terrible things about
each other in the presence of the chil-
dren in an effort to get them on their
side. The same thing happens when
speaking with the mutual friends.

Psychologists tell us that this may
win over the children temporarily,
but eventually they will see through
the comments and arrive at the
opinion that the other parent who
behaved properly is the one with
whom they wish to associate when

they become adults. A similar thing
happens with the mutual friends of
the spouses.

Step 5: Go see a mental health
professional

If someone is in a divorce proceed-
ing, or even contemplating it, he is
stressed out! This person needs to
speak with someone about the situa-
tion and see how he is being affected
by the process. There may be a need
for many counseling sessions to deal
with the anxiety and other emotional
issues. On the other hand, the divore-
ing person may find out that his head
is screwed on pretty straight and that
he is handling things pretty well. It
is vital to find out what status he is
in because, under the circumstances,
this person is not able to make the
evaluation independently.

Step 6: Consider changing your
health care directive

In just about every state, there
is a document that can be signed
giving someone the right to make
important medical decisions in the
event that you are in a coma or oth-
erwise unable to direct the physi-
cians. Most people list the spouse
as the designated person. The client
doesn’t really want to be in a decay-
ing relationship with someone and
yet still rely on that person to make
the right decision as to whether to
pull the plug on the respirator. The
client should go ahead and change
the designee. She doesn’t have to tell
anyone except the new designee, and
she can always change it back if she
patches things up with her spouse.

Bottom line: We always hope that
things can be worked out with the
spouse and that the couple goes back
to the great relationship that got
them together in the first place. In
the meantime, they should take some
steps to protect their interests in case
things don’t work out. Think of it as
buying insurance.
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PRESIDENT-ELECT'S MESSAGE

How can we better serve you?

In my last news-
letter column, I
explained what
I believe to be
the question that
should drive all
decisions that we
make as Out-of-
State-Division of-
ficers: What can we
be doing to better
serve each of our members?

C. MARQUARDT

We want to make sure that all
programs sponsored by this division
meet the needs of our members. The
best way to do that, in my opinion, is
to hear your views directly.

First, we want to know what each

(Part II)

OOSD member believes to be the ben-
efits of membership. How does OOSD
membership increase your ability to
serve your clients’ needs? How does it
help you keep connected to the work
of The Florida Bar? Why do you pay
dues to belong to this division of The
Florida Bar?

Second, we want to hear your ideas
about new or different offerings that
would be of value to you as an out-
of-state member of The Florida Bar.
What suggestions do you have for us
that would make OOSD membership
even more valuable to your practice?
What can we be doing, or improving,
that would make you even more con-
vinced that your OOSD dues contri-
bution is money well spent?

We are looking for user-friendly
ways to allow our OOSD members
to give us their input on the divi-
sion’s work. Plans are underway to
conduct a formal survey of the mem-
bership so we can be sure we are
taking your thoughts and suggestions
into account as we go about plan-
ning the business of the division. In
the meantime, as I wrote in the last
newsletter, the officers of the Out-
of-State Division would love to hear
from any of you with suggestions
about how we can better serve your
needs. If you have any questions or
comments, you should always feel
free to call (404/881-7827) or send an
email (chris.marquardt@alston.com)
to provide feedback.
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The most common Florida planning
mistakes: New laws, old laws, common
errors and misconceptions

by Alan S. Gassman, Kenneth J. Crotty and Christopher J. Denicolo

2015 brought
with it a number
of new and many
tried and true op-
portunities and
challenges for
Florida-based
clients. This ar-
ticle will review
the most common
questions, oppor-
tunities and chal-
lenges faced by
successful Florid-
ians and their tax,
legal and financial
advisors.

1. Confusion
over the Jan. 1,
2015, limited li-
ability company
law changes.
Florida overhauled
its limited liability
company statute
with significant
changes from the
prior statute that
do not follow the
Revised Uniform
Limited Liability
Company Act.

Any operating agreement or ar-
ticles of organization that use the

C. DENICOLO

term “managing member” should
be reviewed without delay because
the Legislature saw fit to override
operating agreements that provide
that a managing member can act
without the consent of a majority-
in-interest of members. Therefore,
many managing members will find
that the authority they were granted
no longer applies.

The chart below shows three cat-
egories of operating agreements, how
they are impacted by the new Act and
possible actions to take with respect
to each. Members who are manag-
ers may continue, but “managing
members” may lose authority that
was previously given to them under
operating agreements.

Going forward, all Florida LLC
operating agreements should simply
refer to managers, and not to a “man-
aging member.”!

If all of the members are manag-
ing members, then under the old
Act, all of the members would be
treated as managers. Under the new
Act, the LLC will be treated as a
member-managed LLC, and all of
the members will continue to have
a voice in the management of the
LLC. Therefore, in situations where
all of the members are managing
members, there essentially will be
no change to the control of the LLC

even though the LLC will no longer
be manager managed.

2. Prevent fraud by using the
statement of authority law. When
real estate is titled in the name of
an LLC, what prevents a thief or an
unauthorized member or manager
from transferring title or mortgaging
the property without following the
proper procedures under the operat-
ing agreement? For confidentiality
purposes, many LLCs are formed in
states such as Colorado and Dela-
ware, which do not require publi-
cation of the name of the manager.
How does one prevent affiliated or
non-affiliated ne’er-do-well parties
from posing as managers and forging
operating agreements?

A statement of authority can be
filed with the secretary of state and
recorded in the county where real
estate is held, indicating that there
can be no transfer or encumbrance
without written consent of a specified
individual or company. The statement
can specify that consent is needed
before any transfer or mortgage of
real estate occurs and will expire five
years after the statement is filed.?

3. Homestead tax protection
confusion. The Florida homestead
tax exemption, which is normally
$50,000 and also prevents escalation

LLC management classification analysis: Essential categories to consider

LLCs with managing members

managed LLC.

member or managing members.

(where one or more members are managing members)

THE LLCACT MAY OVERRIDE THE OPERATING AGREEMENT SO THAT
THE MAJORITY OF MEMBERS CAN OVERRIDE THE MANAGING
MEMBER DEPENDING UPON THE TERMS OF THE OPERATING
AGREEMENT AND/OR ARTICLES OF ORGANIZATION.

Unless the operating agreement or articles of organization provide
“words of similar import” to the LLC having a manager or being
managed by members, the LLC will be treated as a member-

F.S. § 605.0407(1)(b) specifically provides that “words of similar
import” do not, in and of themselves, include the terms managing

If all of the members are managing members, then essentially there
will be no change to the management of the LLC under the new Act.

Manager-managed LLCs
NO CHANGE UNDER NEW ACT

to items 1 through 3 above.

Pursuant to F.S. § 605.0407(1), an LLC will be
manager managed if the operating agreement
or articles expressly provides that: 1) the LLC
is manager managed; 2) the LLC is or will be
managed by managers; 3) the management
of the LLC is or will be vested in managers;
or 4) the operating agreement or articles of
organization “include words of similarimport”

Member-managed LLCs
NO CHANGE UNDER NEW ACT
Pursuant to F.S. § 605.0407(1), an LLC will
be member managed unless the operating

agreement or articles expressly provide that
the LLC is a manager-managed LLC.
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Florida planning mistakes, continued

of appraised value by the greater of
the CPI (consumer price index) or 3
percent per year, can cause significant
confusion and loss of opportunities.?

The homestead must be the pri-
mary residence of the owner or own-
ers by December 31 of the year before
the exemption begins to apply, and
the owner or owners must either ap-
pear at the county courthouse in the
county where the homestead exists
on or before March 1 of the following
calendar year to file the appropriate
paperwork, under penalty of perjury,
or they can follow whatever other in-
structions are provided by the county.

In August, the property appraiser
sends each property owner a notice
of proposed property taxes, or TRIM
(truth-in-mileage) notice, and the
owner has 25 days to contest the
proposed value after receipt thereof.

Once the value of a homestead is re-
duced, it can only go up by the greater
of 3 percent or the CPI amount each
year. Bringing the value down can
have a multiple-year impact because
of the 3 percent/CPI cap, since the
taxable value can only increase by
the lesser of 3 percent or the CPI each
year. Companies and professionals
exist that regularly represent prop-
erty owners in these efforts.5

Many advisors are not aware that
most commercial properties are sub-
ject to a 10 percent per year increase,
which can be very significant consid-
ering that many properties lost half
or more of their value in 2008.

The homestead exemption can now
be “ported” from one homestead to the
next following logical but not always
easy to understand rules.

4. Homestead creditor protec-
tion is often not investigated be-
fore the homestead is purchased.
In 2001, the Florida Supreme Court
determined that the homestead credi-
tor exemption trumps the Florida
Fraudulent Transfer Act, so many
debtors or potential debtors are
pleased to make Florida their home
while not realizing that homestead
protection may be limited to half an
acre within the city limits (even when
owned by a married couple or two
other people together) and that incon-
sistent uses within the city limits can

cause loss of the homestead creditor
exemption.®

The protection applies for up to
160 acres for a homestead outside of
the city limits, and there is case law
supportive of having substantial non-
homestead uses for up to 160 acres
outside of the city limits.”

While a transfer of a creditor-exempt
asset into another creditor-exempt
asset will not be subject to the fraudu-
lent transfer statute, this does not
apply to the proceeds of the sale of a
homestead, a result of a 1962 Florida
Supreme Court decision.® Because of
this decision, equity from a protected
homestead that is sold can only be
safely used to purchase a protected
replacement homestead or to open a
designated bank account that is used
to purchase a protected homestead
without being considered a fraudulent
transfer. While all other exempt assets
can be converted into other exempt as-
sets without being considered a fraud-
ulent transfer, proceeds from the sale
of a homestead that are transferred to
anon-homestead-exempt asset will not
be considered exempt.

Many advisors are not aware that
the 2005 Bankruptcy Act’s Section
522(p) and (q) provisions provide for
the loss of the homestead exemption
exceeding $155,675 per debtor if: a)
there is found to have been a fraudu-
lent transfer into the homestead with-
in 10 years of filing bankruptcy (in
which event such fraudulent transfer
can be set aside); or b) the homestead
was not owned for at least 1,215 days
(approximately 3-1/3 years) before the
filing of the bankruptcy (notwithstand-
ing that the debtor may have lived in
Florida longer or fewer days than this
before filing).? Under the 730-day rule,
a debtor will usually be required to
have lived in Florida for 730 consecu-
tive days before filing bankruptcy in
order to have Florida law apply.

Further, all homestead protection
is lost to the extent that “ill-gotten
gains” are placed into the homestead
by purchase or mortgage pay down or
if the white collar crime or malicious
activity exception applies.!® 1

5. Use designated representa-
tives in trust documents. Florida
law requires that the trustee of an

irrevocable trust provide qualified
beneficiaries with a complete copy of
the trust instrument, annual trust
accountings and certain other in-
formation regarding the trust and
the trustee.!? These requirements
are mandatory, in that they cannot
be overridden in the trust instru-
ment.!? Clients may not want the
beneficiaries of a trust to be entitled
to this information for many reasons,
including to save expenses and to
avoid allowing beneficiaries to have
knowledge or access to the trust or
its assets.

The 2007 revisions to the Florida
Trust Code allow for the appoint-
ment of a designated representative
who can receive and monitor trust
information that would otherwise
be given to a specific beneficiary or
beneficiaries. The designated rep-
resentative has the power to waive
beneficiaries’ rights to annual trust
accountings; to receive information
regarding the trust and the trustee;
and to represent and bind the ap-
plicable beneficiaries with respect
to any notices, accountings, informa-
tion or reports related to the trust.
Any such actions taken by a desig-
nated representative, or any notices,
accountings, information or reports
given to a designated representative
on behalf of a specific beneficiary or
beneficiaries, have the same effect
as if the actions were taken or the
items were given directly to the ap-
plicable beneficiary or beneficiaries.
The designated representative is not
liable to the beneficiaries that he or
she represents, or to anyone claim-
ing through such beneficiary, for any
actions or omissions to act that are
made in good faith.

It may be possible to request that
the court allow for a trust reformation
or decanting to facilitate appoint-
ment of designated representatives
or to allow addition of independent
parties who might later insert desig-
nated representatives or serve as des-
ignated representatives, if properly
empowered. Florida law permits the
judicial modification of an irrevocable
trust when the modification is not
inconsistent with the settlor’s pur-
pose.!* Florida law also permits the
decanting of irrevocable trusts into
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Florida planning mistakes, continued

another irrevocable trust under certain circumstances.!®

Designated representatives can be specifically nomi-
nated in the trust instrument, and any person can serve
as a designated representative so long as the person is
not concurrently serving as trustee of the applicable
trust. The trust instrument can also authorize any per-
son or persons who are not the trustee(s) of the trust to
select the designated representatives.!® The designated
representative can be another beneficiary of the trust so
long as the designated representative is the spouse or a
grandparent of the beneficiary that he or she represents
or is a descendant of the grandparent of the represented
beneficiary or such beneficiary’s spouse.

There is no reason not to draft Florida irrevocable trusts
to provide for the appointment of a designated represen-
tative or at least to provide independent parties (such as
independent trust protectors) with the ability to nominate
designated representatives. Moreover, designated repre-
sentatives are a useful (and sometimes necessary) tool
for clients who want an irrevocable trust to be a “blind”
trust as to certain beneficiaries and for clients who wish
to minimize expenses of trust administration.

6. Forced heirship for homestead. The homestead
forced heirship constitutional and statutory rules obliter-
ate many estate plans every year. If the homestead owner
has a minor child or children and dies, then the homestead
vests immediately in equal shares in the children if there
is no surviving spouse. If there is a surviving spouse, then
homestead immediately vests as a life estate in the sur-
viving spouse, with the remainder interest in equal shares
to the decedent’s children.!” By recent law change, the
surviving spouse can elect to become a one-half undivided
owner, with the descendants equally sharing ownership
of the other one-half undivided interest effective upon
the decedent’s death.!®

The above can be avoided by placing the homestead
into joint ownership with right of survivorship with the
spouse so that the surviving spouse would become the
sole owner upon death, but this could leave the children
of the dying spouse out in the cold.

A spouse can sign away the homestead inheritance
rights, and also the 30 percent elective share rights that
otherwise apply, and homestead and elective share in-
heritance rights can be altered by planning.®

A recent case law surprise arose in Friscia v. Friscia
where a divorce agreement required Mr. Friscia to allow
his minor child and ex-wife to live in the home that he
continued to own jointly with his ex-wife while contrac-
tually agreeing to sell the home and divide the proceeds
when the minor child graduated from high school.?’ On
death, it was determined that the Florida Constitution
required the homestead to pass as a life estate to the sur-
viving spouse, with the remainder interest in the minor
child, notwithstanding the marital agreement and Mr.
Friscia’s will. This is because the language in the Consti-
tution indicates that the homestead protection applies to
“residence of the owner or the owner’s family.”*!

ElonidayBardGIiE

Online CLE — 24/7

Since August 2000, The Florida Bar has been offering
its popular quality CLE programs as online, on-demand
seminars through a partnership with LegalSpan.

Online CLE programs offer the flexibility of viewing pro-
grams at your own pace, anytime, anywhere. Whether a
first-time or net-savvy user, Florida attorneys are finding
that online CLE programs are time saving and easy to use.

The Florida Bar’s catalog of online and downloadable pro-
grams is robust, offering more than 200 programs, cover-
ing all practice areas. By participating in these programs,
attorneys can save time and money, without sacrificing
content. The complete catalog of Florida Bar CLE courses
can be viewed at www.floridabar.org/cle by accessing the
LegalSpan link under Online Courses. J
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Audio CD /Video DVD
products available

28 PRACTICE AREAS
OVER 200 PROGRAMS

For a complete list of CDs / DVDs,
visit www.floridabar.org/CLE.

Click “Order Online” and search by
City, Course Number, Sponsor or Title.

CDs and DVDs come with Electronic
Course Materials unless otherwise

indicated.
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Florida planning mistakes, continued

7. Homeowner and automobile
liability planning. Personal injury
law reigns supreme as a leading Flor-
ida industry. Wet roadways, many
not-so-well-lighted intersections and
a large number of inexperienced and
elderly drivers, coupled with the lack
of pedestrian and bicycle infrastruc-
ture, result in many accidents and
lawsuits.

The parent who signs to permit
a minor driver to receive his or her
license is considered a guarantor for
all driving liability, and the owner of
a motor vehicle assumes all responsi-
bility and liability of the driver. This
owner liability is normally capped at
$500,000 under statute, which makes
it very wise only to allow drivers cov-
ered by at least $500,000 of liability
insurance to use an individual’s car.

Uninsured motorist coverage is
also important since the state only
requires drivers to have $10,000 of
liability coverage and does not moni-
tor or verify that coverage exists as
a condition for issuance and mainte-
nance of a driver’s license.

Most homeowner liability insur-
ance policies are issued through the
state-maintained carrier and then
transferred to small private carri-
ers.?2 These policies typically do not
cover accidents involving certain pool
situations, dog bites and other com-
mon but excludable liabilities. Drop-
down umbrella coverage is therefore
crucial. A drop-down umbrella policy
will cover many items excluded by
underlying policies in addition to li-
ability above and beyond the normal
$300,000 limit and car driving li-
ability above and beyond the normal
$250,000 limit.

Clients who drive and have prop-
erty or who rent property in two or
more states will commonly have gaps
in umbrella or underlying coverage
as well as separate agencies in each
state that do not know what the other
is doing.

8. Tenancy by the entireties mis-
takes are common. Florida and 24
other states permit married couples
to own assets jointly as tenants by the
entireties and do not allow creditors
with a judgment against one spouse
to lien or seize any part of tenancy by

the entireties assets.?? Nevertheless,
a couple can inadvertently check the
right of survivorship box on an ac-
count agreement where tenancy by the
entireties is offered and then lose half
of the account, or mis-title deeds, con-
tracts, companies or other investments
and forfeit tenancy by the entireties
status. Also, many depositories do not
permit tenancy by the entireties to
apply, and accounts or assets based in
non-tenancy by the entireties states
will often not be protected.?* Planners
should have a thorough understanding
of tenancy by the entireties to avoid a
number of common errors, which in-
clude having an operating agreement
or other agreement that is inconsistent
with the six tenancy by the entireties
unities.

Many Florida couples establish
family LLCs or limited partnerships
that are primarily owned as tenants
by the entireties so that assets can be
placed under these entities to assure
tenancy by the entireties protection.
These entities are often owned in part
by other family members or entities
so that if one spouse dies, or a creditor
is pursuing both spouses, charging
order protection should apply. In the
bankruptcy court case of In re Gil-
lette, the court found that a mutual
fund headquartered in Wisconsin
(strong funds) could not be held as
tenants by the entireties because
Wisconsin does not recognize tenancy
by the entireties.?

In the In re Ehmann case and other
similar decisions, an LLC interest
owned by a debtor in bankruptcy
will not be subject to charging order
protection if the operating agreement
between members is not an executory
contract, which requires the members
to have ongoing obligations above and
beyond simple ownership and limita-
tions on transferability.?® Substantial
executory contract obligations can
be included in LLC operating agree-
ments for a number of reasons.

9. Florida’s 2011 Durable Pow-
er of Attorney Act overhaul has
caused significant confusion and
provides that any Florida spring-
ing power of attorney that is
signed after Oct. 1,2011, will have
no force or effect whatsoever. The

Florida Statutes also provide that
post-Oct. 1, 2011, durable powers of
attorney will permit an agent to act
only with respect to items specifically
described in the power of attorney
and will not authorize a number of
acts to be taken unless they have
been specifically authorized and ini-
tialed or separately signed by the
principal. This Florida law will not
prevent an out-of-state power of at-
torney that is in compliance with
the law of another state to be given
full force and effect. Pre-Oct. 1, 2011,
springing powers of attorney will still
be honored, but only if an affidavit
delivered by the principal’s primary
care physician states that: 1) the phy-
sician is licensed to practice medicine;
2) the physician is the primary care
physician of the principal; and 3) the
physician believes the principal lacks
the capacity to manage property.

10. Protection of IRA and pen-
sion benefits. The Florida Statutes
provide complete creditor exemp-
tion for IRA and qualified retirement
plan benefits.?” Therefore, the U.S.
Supreme Court’s decision in Clark v.
Rameker will not apply to individuals
who file bankruptcy as Floridians.
They will have state law exemptions
apply rather than the federal bank-
ruptcy law exemptions.?

Florida Statute § 222.21 did not
always provide that inherited IRAs
were exempt from the creditors of
beneficiaries. In 2011, the statute
was refined to provide expressly that
IRA and qualified retirement plan
benefits payable to a surviving spouse
and other beneficiaries of the retire-
ment plan participant or IRA owner
will be creditor protected if the benefi-
ciary resides in Florida.?® Therefore,
inherited IRAs and rollover IRAs will
be considered as exempt assets in
bankruptcy or otherwise, as long as
the beneficiary resides in Florida or
another state that provides exemp-
tion for these assets.

Some commentators believe that
there is a concern as to whether
distributions received from IRAs and
qualified plans will be considered
as creditor exempt.?* However, the
authors believe that Florida Statute
§ 222.21 contemplates having
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Florida planning mistakes, continued

minimum or other distributions from
IRAs and qualified retirement plans
be considered as exempt assets in the
same way that monies withdrawn
from an annuity or a life insurance
policy have been found to be exempt
assets under a number of court
decisions. Nevertheless, the authors
are not aware of any court decisions
on this issue, and a result-based
court might be inclined to find that
distributions from otherwise exempt
IRAs or qualified retirement plans
lose their exempt character. Thus,
distributions from IRAs or qualified
retirement plans might appropriately
be spent first on normal living and
associated expenses while other
exempt assets are retained.

Even where beneficiaries are antici-
pated to reside in a state that provides
favorable inherited IRA and retire-
ment account creditor exemptions,
planners may want to encourage their
clients to consider leaving their retire-
ment accounts and IRAs to irrevocable
spendthrift trusts that benefit their
intended beneficiaries in lieu of having
such retirement accounts and IRAs
payable directly to the beneficiaries.
Certain irrevocable trusts, known as
“stretch trusts” or “see-through trusts,”
can receive IRA and retirement ben-
efits on behalf of intended beneficia-
ries, and the trustee thereof can retain
such benefits or make distributions
as needed for the health, education,
maintenance or support of a benefi-
ciary (or withhold distributions from
the trust, as the trustee determines in
his or her discretion). Such trusts will
continue to be popular and the safest
(but often not the most tax efficient)
way to help assure that IRA and quali-
fied retirement benefits are not acces-
sible to the creditors of a beneficiary.3!

11. Failure to recognize the Flor-
ida trust exception creditors. A
third party settled spendthrift trust
providing for the health, education
and maintenance of one or more ben-
eficiaries can generally not be invaded
by their creditors, divorce or child sup-
port claimants or parties who provide
services associated with the trust itself,
except in the following situations:

1. A beneficiary’s child, spouse or for-
mer spouse who has a judgment or

court order against the beneficiary
for support or maintenance;

2. A judgment creditor who has pro-
vided services for the protection of
a beneficiary’s interest in the trust;

3. A claim of the state or the United
States to the extent a law of Flor-
ida or federal law so provides.??

For this reason, it is often advanta-
geous to situs the trust in an asset
protection trust jurisdiction such as
Nevada, Delaware, Alaska or South
Dakota. Alternatively, it may be effec-
tive to require that the trust situs be
moved if and when there would ever
be circumstances whereby an “excep-
tion creditor” might exist.3?

Florida has a very active trust es-
tates and business entity bar and
an excellent rapport between the
bar and the state legislature. Stay
tuned for further developments and
those surprises that always appear
to occur, notwithstanding efforts to
have the state be a model for clarity
and consistency for the country and
in particular for the retiring Eastern
Seaboard and Midwest as well.

Endnotes

1. There was significant confusion in the
past, resulting primarily from non-lawyers or
non-specialist lawyers who were intending
to have a manager separate from the actual
member, but nevertheless were inadvertently
calling the manager a “managing member,”
causing much confusion, such as when a family
entity or other entity was the member and an
individual was the manager.

2. Ifastatement has been filed that grants
authority to an individual (except for transfers
of real property) and a third person gives value
in reliance on this statement, then such person

is entitled to rely on the statement unless a) the
person had knowledge to the contrary; b) the
statement had been amended or cancelled; or ¢)
another statement limiting the authority had
been filed. For transfers of real property, if a
certified copy of the statement has been filed in
the appropriate recording office, then a person
who gives value in reliance on this statement is
entitled to rely on the statement unless a) the
statement has been amended or cancelled and a
certified copy of the amendment or cancellation
has been filed with the appropriate recording
office; or b) another certified statement
limiting the authority has been filed with the
appropriate recording office.

3. Fla. Stat. § 196.031.

4. The TRIM notice contains the property’s
value on January 1, the mileage rates proposed
by each local government and an estimate of
the amount of property taxes owed based on
the proposed mileage rates. The date, time
and location of each local government’s budget
hearing are also provided on the notice. This
provides property owners the opportunity
to attend the hearings and comment on the
mileage rates before approval.

5. The CPI-U, which measures consumer
price inflation for all U.S. residents of urban
areas, accounting for about 87 percent of the
U.S. population, is used.

6.  Havoco of America, Ltd. v. Hill, 790 So0.2d
1018 (Fla. 2001).

7. Armour & Co. v. Hulvey, 74 So. 212 (Fla.
1917).

8. Orange Brevard Plumbing & Heating
Co. v. La Croix, 137 So0.2d 201 (Fla. 1962).

9. This number adjusts based on Section
104 of the U.S. Code, which provides that on
Apr. 1, 1998, and at each three-year interval
ending on April 1 thereafter, each dollar
amount shall be adjusted: 1) to reflect the
change in the CPI for all urban consumers,
published by the Department of Labor, for
the most recent three-year period ending
immediately before January 1 preceding such
April 1; and 2) to round to the nearest $25
increment.

10. In one case, In re Burns, 395 B.R. 756
(Bankr. M.D. Fla. 2008), the homestead owners’
dog escaped and killed a motorcycle driver who

Stay connected with the
Out-of-State Division

Facebook:

https:/ | www.facebook.com /
TheFloridaBarOutOfStateDivision

Twitter:

https:/ [ twitter.com /| FLBarOOSD

Sflabaroutofstaters.org

11

State-to-State — Spring 2015


https://www.facebook.com/TheFloridaBarOutOfStateDivision
https://www.facebook.com/TheFloridaBarOutOfStateDivision
https://twitter.com/FLBarOOSD

Florida planning mistakes, continued

was passing in front of the house. The plaintiff
attempted to attribute the malicious intent
of the dog to the homeowners, but the judge
found that the homeowners did not intend to
allow their dog to escape, much less jump into a
motorcycle. The dog, a reddish chow-mix named
Teddy, also died in the accident. Apparently,
neither the dog nor the motorcycle driver was
wearing a helmet.

11. In the recent case of In re Bafani, 580
Fed. Appx. 740 (2014), it was indicated that
the proceeds of a fraudulent transfer that
go into the homestead of a transferee may
be considered to be “ill-gotten gains” if the
transferor files bankruptcy within 10 years
of the transfer. Without this new court-made
doctrine, debtors intending to file bankruptcy
would be able to transfer monies to close
friends or spouses who would buy protected
homesteads to help the debtors stay out of
bankruptcy. This would defeat the intent of the
2005 Bankruptcy Act’s homestead exemption
limitations.

12. Fla. Stat. § 736.0813.

13. Fla. Stat. § 736.0105.

14. Fla. Stat. § 736.04113.

15. Fla. Stat. § 736.04117.

16. When the designated representative
statute was first enacted in 2007, it did
not prevent the trustee from selecting the
designated representatives of the trust. In
2009, the statute was modified specifically to
prevent the trustee of the trust from appointing
the designated representative.

17. Fla. Stat. § 744.301(2)(c). A guardianship
must be established for the property of a minor
child when an amount over $15,000 is to be
paid to the minor. This includes real property.
This may occur through inheritance or through
a legal action.

18. Pursuant to Fla. Stat. § 732.401(2)(b),
the election must be made within six months
after the decedent’s death and during the
surviving spouse’s lifetime.

19. Such planning caninclude a) establishing
arevocable trust at least one year before death
where at least one beneficiary must consent
before the grantor can receive any distributions
for elective share purposes; or b) by having the

homestead owned by someone other than the
decedent.

20. Friscia v. Friscia, No. 2D13-412 (Fla.
2014).

21. Florida Constitution Article X § 4 (a)(1).
There shall be exempt from forced sale under
process of any court, and no judgment, decree
or execution shall be a lien thereon, except for
the payment of taxes and assessments thereon,
obligations contracted for the purchase,
improvement or repair thereof, or obligations
contracted for house, field or other labor
performed on the realty, the following property
owned by a natural person: a homestead, if
located outside a municipality, to the extent
of one hundred sixty acres of contiguous land
and improvements thereon, which shall not be
reduced without the owner’s consent by reason
of subsequent inclusion in a municipality; or if
located within a municipality, to the extent of
one-half acre of contiguous land, upon which
the exemption shall be limited to the residence
of the owner or the owner’s family.

22. Citizens Property Insurance Corporation
was established by the Florida Legislature and
can be found in Fla. Stat. 627.351(6). The
purpose of the not-for-profit entity is to serve
as a last resort insurer and to ensure that there
is an orderly market for property insurance for
residents and businesses in the state of Florida.

23. The tenancy by the entirety protection
does not apply when the IRS or the Federal
Trade Commission is the creditor.

24. For example, USAA is a Texas-based
company, and by contract USAA accounts
cannot be classified as tenancy by the entireties
accounts.

25. In re Gillette, 248 B.R. 845 (Bankr. M.D.
Fla. 1999).

26. In re Ehmann, 319 B.R. 200 (Bankr. D.
AZ.2005).

27. Fla. Stat. § 222.21.

28. Clark v. Rameker, 134 S.Ct. 2242 (2014).
In Clark, the Supreme Court held that assets
held under an IRA inherited by a non-spouse
beneficiary after the death of the IRA owner
are not “retirement funds” and therefore are
not protected under federal bankruptcy law.
Debtors who are domiciled in Florida will not

be impacted by this decision if they qualify to
file bankruptcy in their state of domicile (by
having been domiciled there for 730 days prior
to filing of a bankruptcy petition) and they opt
out of federal bankruptcy exemptions and into
the state law exemptions. Conversely, debtors
who live in states that do not have statutes
that provide protection for inherited IRAs, or
debtors who are domiciled in states that do
have such statutes but have not lived there for
730 days and must therefore file bankruptcy
based upon a previous state of domicile, will not
be able to exempt inherited IRAs as qualified
“retirement funds” as a result of this opinion.

29. The language of Fla. Stat. § 222.21
was modified in 2011, in part due to the 2009
Florida 2 District Court of Appeal case of
Robertson v. Deeb, 16 So. 3d 936 (Fla. 2d DCA
2009). In Robertson, the court found that an
inherited IRA was not considered an exempt
asset under the then Fla. Stat. § 222.21. For an
excellent discussion of the Robertson case and
the overarching issue of the creditor protection
of inherited IRAs in Florida, see: Lynch,
Kristen and Griffin, Linda. “The Robertson
Case: A Beneficiary by Any Other Name Is
Still a Beneficiary.” The Florida Bar Journal.
Vol. 84, No. 4. April 2010.

30. Pratt, David and Roshkind, Lindsay.
“Roth IRA Conversions as an Asset Protection
Strategy: Does It Always Work?” The Florida
Bar Journal. Vol. 85, No. 2. February 2011.

31. Denicolo, Christopher and Gassman,
Alan. “Supreme Court Rules That Inherited
IRAs Are Not Creditor-Exempt in Bankruptcy.”
Steve Leimberg’s Asset Protection Planning
Newsletter. June 26, 2014.

32. Fla. Stat. § 736.0503(2).

33. It is unknown whether the full faith
and credit clause of the U.S. Constitution or a
court in an asset protection jurisdiction would
prevent or allow an exception creditor to reach
into a trust that began as a Florida trust, but
it is likely that a court sitting in an offshore
jurisdiction would apply the offshore statute to
treat the trust as having been established in
the offshore jurisdiction on the date that it was
established in Florida for creditor look-back
statute purposes.
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Federal government takes aim
at sexual orientation and
gender identity discrimination

The federal gov-
ernment is taking
aggressive action
through enforce-
ment agencies
to ban discrimi-
nation based on
sexual orienta-
tion and gender
identity. These ef-
forts affect private
employers, public employers and
federal contractors. Accordingly, all
employers should review their poli-
cies and procedures to determine if
changes are warranted and should
consider training their managers
and human resources personnel
on best practices in this emerging
area of the law.

"

J. FARRELLY

Background

Currently, 21 states and the Dis-
trict of Columbia (D.C.) have stat-
utes prohibiting sexual orientation
discrimination in employment, and
17 states and D.C. have statutes
prohibiting gender identity dis-
crimination in employment. There
is no corresponding federal law.
A proposed federal law, the Em-
ployment Non-Discrimination Act
(ENDA), would have amended Title
VII of the Civil Rights Act of 1964
(Title VII) to include “sexual ori-
entation” and “gender identity” as
protected categories. ENDA, how-
ever, has failed in Congress.

Notwithstanding ENDA’s fate,
various federal agencies are con-
struing “sex discrimination” broad-
ly to encompass discrimination
based on sexual orientation and
gender identity. Specifically:

e The U.S. Equal Employment Op-
portunity Commission (EEOC) has
argued in lawsuits, friend of the
court briefs and administrative
rulings that adverse employment
actions based on sexual orienta-
tion and gender identity constitute
unlawful sex discrimination;

by Jessica M. Farrelly

e The U.S. Department of Justice
(DOJ) has expanded its defini-
tion of sex discrimination to in-
clude discrimination based on
gender identity;

In implementing a Presidential
Executive Order, the Office of
Federal Contract Compliance
Programs (OFCCP) of the U.S.
Department of Labor has banned
federal contractors from discrim-
inating on the basis of sexual
orientation and gender identity;
and

The U.S. Office of Special Coun-
sel (OSC), which investigates
and prosecutes complaints by
federal employees, has ruled that
the Department of the Army (the
Army) committed sex discrimi-
nation in its handling of a work-
er’s gender transition.

The EEOC

As “coverage of lesbian, bisexual
and transgender individuals un-
der Title VII's sex discrimination
provisions” is a top “enforcement
priority” at the EEOC, the agency
recently filed two lawsuits charg-
ing employers (a Michigan funeral
home and a Florida eye and ear
clinic) with unlawfully terminating
employees for transitioning from
male to female.

In the Michigan case, the EEOC
alleges that a funeral home ille-
gally fired its director of 14 years
after this employee announced that
she was transitioning from male
to female and would soon start
to “present” (or dress) in women’s
clothes. In the Florida case, the
EEOC claims that an eye and ear
clinic illegally fired its director of
hearing services for wearing femi-
nine clothing and announcing that
a male-to-female transition was
under way.

The EEOC has also filed friend of
the court briefs in cases involving

similar issues. For example, the
EEOC asked the U.S. Court of Ap-
peals for the Seventh Circuit to re-
consider a decision indicating that
Title VII does not encompass sex-
ual orientation discrimination. The
Seventh Circuit, in turn, amended
its opinion to remove such state-
ments and supporting citations.

In support of its position that dis-
crimination based on sexual orien-
tation and gender identity is a form
of sex discrimination prohibited by
Title VII, the EEOC relies on the
U.S. Supreme Court’s 1989 decision
in Price Waterhouse v. Hopkins. The
court ruled in that case that an ad-
verse employment action based on
an employee’s failure to conform to
gender stereotypes is a form of sex
discrimination.

In 2012, the EEOC applied this
expansive view of sex discrimina-
tion in deciding an administrative
appeal within the federal civil ser-
vice system. In Macy v. Holder, the
Bureau of Alcohol, Tobacco, Fire-
arms and Explosives (ATF) rejected
a job applicant based on her trans-
gender status. When the applicant
appealed, the EEOC ruled that
ATF had committed sex discrimi-
nation under Title VII in its han-
dling of the application.

Of the 13 federal appeals courts,
two (the Sixth and Eleventh Cir-
cuits) have adopted the EEOC’s
broad interpretation of sex discrim-
ination under Title VII, and two
more (the First and Ninth Circuits)
have suggested that transgender
plaintiffs may pursue sex-stereo-
typing theories under Title VII.
The EEOC is expected to continue
with such cases until either all fed-
eral circuits adopt its position or a
circuit split emerges (which would
support a petition for the U.S. Su-
preme Court to decide the matter).

The EEOC should have ample
opportunity to pursue this agenda.
In the first three quarters of
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Gender identity discrimination, continued

fiscal year 2014 (October 2013-
June 2014), the EEOC received
663 charges alleging sexual
orientation discrimination and 140
charges alleging gender identity
discrimination. These numbers are
believed to be on the rise.

The DOJ

Taking the EEOC’s lead, the DOJ
has expanded its definition of sex
discrimination to include discrimi-
nation based on gender identity.
Marking a reversal in the DOJ’s
position, the U.S. attorney general
circulated a memo to DOJ compo-
nents and U.S. attorneys barring
the department from arguing that
transgender individuals are not
covered by Title VII. The decision
also enables the DOJ’s Civil Rights
Division to file Title VII claims
against state and local public em-
ployers on behalf of transgender
individuals.

The OFCCP

Asrequired by President Obama’s
Executive Order (the Order), the
OFCCP has added sexual orienta-
tion and gender identity to the pro-
tected characteristics applicable to
federal contractors. Under the Or-
der, covered federal contractors are:
1) prohibited from making discrim-
inatory employment decisions on
the basis of sexual orientation and
gender identity; and 2) required “to
take affirmative action to ensure
that applicants are employed, and
employees are treated during em-
ployment, without regard to their
.. sexual orientation and gender
identity.”

The OFCCP’s implementing reg-
ulations, with an effective date of
Apr. 8, 2015, apply to all covered
contracts entered into or modified
after that date. The regulations
require contractors to: 1) update
the equal employment opportunity
(EEO) clause in new or modified
contracts, subcontracts and pur-
chase orders to state that appli-
cants and employees will be treat-
ed equally without regard to their
“race, color, religion, sex, sexual
orientation, gender identity or na-
tional origin”; 2) update the EEO
language in job solicitations and

posted workplace notices; and 3)
ensure that applicants and employ-
ees are treated without regard to
their sexual orientation and gender
identity.

The OSC

Even the Army is not immune
from this federal campaign to ac-
cord protected status to sexual ori-
entation and gender identity. In
this regard, the OSC determined in
alandmark decision that the Army
discriminated against an employee
after she announced a gender tran-
sition.

The matter involved a software
quality specialist at an Army facil-
ity in Alabama. After the employee
changed her name and began pre-
senting as a woman, her supervi-
sors said her use of the women’s
restroom was “making other em-
ployees uncomfortable” and asked
her to use an individual, sex-neutral
restroom. One manager continued
to use male pronouns when refer-
ring to her and tried to restrict her
conversations with coworkers out of
a belief that they were uncomfort-
able with her transgender status.

The OSC found that, through
such actions, the Army committed
discrimination in violation of the
Civil Service Reform Act. This law

protects federal workers from ad-
verse treatment based on conduct
unrelated to job performance.

Recommendations for
employers

In light of this federal push to
protect employees in all sectors
from discrimination based on sex-
ual orientation and gender identity,
we recommend that employers:

e Review EEO policies and proce-
dures with employment counsel
to determine whether they ad-
equately address discrimination
based on sexual orientation and
gender identity;

Provide training on sexual ori-
entation and gender identity to
managers and human resources
personnel to reduce the risk of
unlawful workplace behavior
and liability;

In the case of federal contractors,
review and update all antidis-
crimination policies, EEO claus-
es, affirmative action plans, con-
tract language, job solicitations,
posted workplace notices and
other materials to appropriately
incorporate “sexual orientation”
and “gender identity”; and

Continue to monitor further de-
velopments as to these issues.
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Need a new associate?

The Florida Bar

Career Center
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profile and even post a resume anonymously.

Employers can reach qualified professionals by posting jobs for a
reasonable fee and creating a FREE employer profile.

Just click on the link above to get started!

Sflabaroutofstaters.org

State-to-State — Spring 2015




*  Deien s

Mission of the Out-of-State Division

The purpose of the Out-of-State Division of The Florida Bar is to pro-
vide an organization for all Florida Bar members who reside outside
of the state of Florida. The division focuses not on any specific practice
area, but rather on the common interests and needs of out-of-state
Florida Bar members as a whole. The division works toward the goal
of ensuring equitable treatment for in-state and out-of-state Florida
Bar members. This is accomplished through education, legislative
and administrative review; the production and update of a website
for division members and the public at large; and the publication of a
newsletter sent to the division’s membership.

Mark your calendar

March 12, 2015 ¢ 5:30-7:30 p.m.
All Member Reception
Co-Sponsored by the Out-of-State Division and
the Young Lawyers' Division
Four Season Hotel, Douglas Room
2800 Pennsylvania Avenue NW
Washington, DC 20007

June 24-27, 2015
The Florida Bar
Annual Convention
Boca Raton Resort & Club §
Boca Raton, Florida

June 26, 2015 ¢ Time TBD
0OOSD Executive Council Meeting
Open to all members
Held in conjunction with
The Florida Bar Annual Convention
Boca Raton Resort & Club
Boca Raton, Florida

Commit 10 hours this year
to the OOSD!

A 10-hour yearly commitment to the OOSD
(less than one hour per month) translates to
doing just one of the following activities:

1) Support the division by attending
executive council meetings;

2) Join and participate in a committee
for the next year;

3) Write one substantive article for State-
to-State;

4) Volunteer to write materials and
present one hour of CLE a year;

5) Volunteer to be a mentor for law
students; or

6) Help update, improve and maintain
the division’s website.
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Garrett A. Fenton i1s out-of-state
Pro Bono Award winner

The 2015 Pro Bono Service Awards
ceremony was held on Jan. 29, 2015,
at the Supreme Court of Florida. The
annual Pro Bono Service Awards rec-
ognize outstanding commitment to
providing legal services to Florida’s
poor.

The Florida Bar President’s Pro
Bono Service Award was established
in 1981. Its purpose is twofold: “to fur-
ther encourage lawyers
to volunteer free legal
services to the poor by
recognizing those who
make such public ser-
vice commitments; and
to communicate to the
public some sense of
the substantial volun-
teer services provided
by Florida lawyers to
those who cannot afford
legal fees.” This award
recognizes individual
lawyer service in each
of Florida’s specific ju-
dicial circuits.

The Out-of-State
Division is pleased to
recognize Garrett A.
Fenton of Washington,
D.C., who received the
prestigious TFB Presi-
dent’s Pro Bono Service
Award.

You don’t have to find
pro bono work in your
specialty to be able to
help people in need of
legal assistance. Just
ask Garrett A. Fenton.

Fenton, who received his law degree
from the Southwestern University
School of Law in 2006 and earned the
LL.M. in taxation from the University
of Florida Levin College of Law in
2008, practices in the areas of em-
ployee benefits, tax and executive and
deferred compensation with Miller &
Chevalier in Washington, D.C. He has
bar admissions in California, Oregon
and the District of Columbia, as well

as in Florida.

Yet in his pro bono work, using his
financial acumen as well as his at-
tention to detail and persistence, he
has helped clients through landlord
disputes, fraud, an IRS dispute and
bankruptcy.

In one pro bono case, Fenton rep-
resented a man who had withheld

rent from his landlord because of

substandard conditions. The man not
only was facing eviction but also was
receiving threats from the landlord,
members of the landlord’s family and
even the landlord’s lawyer. To compli-
cate matters, the client had unknow-
ingly waived his right to a jury trial
in one of two pending trials.

Fenton was able to vacate the or-
der for a bench trial and then delay
both trials while he conducted an

investigation. In the end, both cases
were dismissed, the client didn’t pay
a penny of what was alleged to be six
months’ back rent and Fenton even
helped him find another, more suit-
able place to live.

In another case, Fenton spent more
than 56 pro bono hours helping an
elderly woman who was the victim
of a swindle by a used-car salesman.
In yet another, he coun-
seled a small nonprofit
organization that had
suffered theft from a
former employee.

In an especially try-
ing case, Fenton’s cli-
ent was an immigrant
from El Salvador whose
husband owned a small
construction firm. She
and her husband filed
joint tax returns, and
when the IRS began an
audit, the husband fled
the country—leaving
his wife and three chil-
dren. The woman faced
a seven-figure enforce-
ment action, and Fen-
ton worked for nearly
two years to obtain a
reasonable settlement
while also counseling
the woman through
bankruptcy proceed-
ings and the sale of her
home. The woman was
grateful to Fenton for
his steady support and
for relieving her and her children of
a crushing burden.

Fenton’s pro bono work each year
helps his law firm achieve “40 at 50”
Judicial Pro Bono Recognition hon-
ors, awarded to Washington firms
at which at least 40 percent of the
lawyers have spent 50 or more hours
on pro bono work during the year.
He also is a two-time honoree on the
Capital Pro Bono Honor Roll.
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Southern District of Florida celebrates
National Pro Bono Week!

by Laurel Myerson Isicoff

U.S. Bankruptcy Court, Southern District of Florida

“I will never re-
Ject, from any con-
sideration personal
to myself, the cause
of the defenseless or
oppressed ...”

— Oath of Admis-
sion to The Florida
Bar

“Every lawyer,
regardless of pro-
fessional prominence or professional
work load, has a responsibility to
provide legal services to those unable
topay ....”

— Comment to Rule 6.1 of the Rules
Governing the Georgia Bar

“Every lawyer, regardless of profes-
sional prominence or professional
workload, should find time to par-
ticipate in or otherwise support the
provision of legal services to the dis-
advantaged. The provision of free le-
gal services to those unable to pay
reasonable fees continues to be an
obligation of each lawyer as well as
the profession generally ....”

— Comment to Rule 6.1 of the Ala-
bama Rules of Professional Conduct

L. ISICOFF

Five years ago, the ABA Standing
Committee on Pro Bono and Public
Service launched Pro Bono Week, an
event that is now observed interna-
tionally.? Pro Bono Week 2014 was
held Oct. 19-25. U.S. District Court
Judge Patricia Seitz and I put to-
gether an incredible team of lawyers,
who, working closely with our bank-
ruptcy and district court clerks’ of-
fices, organized a full month of recog-
nition events, recruitment events and
various methods of raising awareness
about the need for, and the benefits
of, pro bono service.?

Starting in early August, Team Pro
Bono met regularly. The bankruptcy
court team members were Dan Gon-
zalez of Meland Russin & Budwick,
immediate past president of the
Bankruptcy Bar Association of the
Southern District of Florida (BBA),
Annika Miranda and Marcia Pereira,
co-chairs of the Pro Bono Committee

of the BBA, Tina Talarchyk of The
Talarchyk Firm and Leslie Cloyd of
Berger Singerman PA (pro bono vice
chairs for West Palm Beach and Bro-
ward respectively) and Clay Roberts,
floating law clerk for the bankruptcy
court.

On the district court team were
Ana Maria Martinez of the Office of
the U.S. Attorney, now immediate
past president of the Miami Chap-
ter of the Federal Bar Association
(FBA), Candace Duff of Duff Law
and Mediation, now president of the
Miami Chapter of the FBA, Mark
Levy of Brinkley Morgan, president
of the Broward Chapter of the FBA,
Ryon McCabe of McCabe Rabin PA,
president of the Palm Beach Chap-
ter of the FBA, Heather Ries of Fox
Rothschild LLP and Ryan Zagare of
Kenny Nachwalter.

Our clerk coordinators were Joe
Falzone, deputy clerk of the U.S.
Bankruptcy Court, and Steve Lari-
more, clerk of the district court, who,
with their staff, made tremendous
contributions to the success of our Pro
Bono Week celebrations.

In the weeks leading up to the
main event, Team Pro Bono devel-
oped sign-up sheets for volunteers for
bankruptcy court and district court
opportunities,* and we also created a
poster and sticker:
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Eleventh Circuit Court Judge Adalberto
Jordan and Third District Court of Appeal
Judge Vance Salter speak at the Miami-Dade
Federal Bar Association luncheon on Oct.
15, 2014, about the importance of, and joy in
taking, pro bono cases.
(Photo by Alejandro E. Castro, Jr.)

We also put together a calendar of
events that included all the events
occurring around the district, includ-
ing events being organized by our
pro bono counterparts in the various
counties that make up the Southern
District of Florida.

And then the countdown began. We
started off with the Broward FBA
luncheon. Our poster was featured
prominently (reprints in flyer form
were handed out to all attending),
and our sign-up sheets debuted. The
following week was the Miami FBA
luncheon featuring Eleventh Circuit
Court Judge Adalberto Jordan, who
spoke about his experiences doing pro
bono cases when he was in private
practice, and Third District Court of
Appeal Judge Vance Salter, judicial
chair of The Florida Bar Standing
Committee on Pro Bono and a recipi-
ent of the prestigious Tobias Simon
Pro Bono Service Award, who spoke
about the importance of taking pro
bono cases.

The Thursday prior to the start
of Pro Bono Week, the district court
and the bankruptcy court sent blast
emails to all CM/ECF users remind-
ing them about Pro Bono Week and
directing them to the courts’ websites
for more information. The bankrupt-
cy court’s email blast warned recipi-
ents, “You DO NOT want to be caught
during Pro Bono Week without a pro
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National Pro Bono Week, continued

bono case!!! — Click here and discover
the ‘cure.”

The district court and the bank-
ruptcy court each created a special
Pro Bono Week link and page. The
Pro Bono Week page had a copy of the
poster, a copy of the calendar, a link to
a message about pro bono from Presi-
dent Greg Coleman of The Florida
Bar, links to different sources for pro
bono referrals and honor rolls listing
the names of all attorneys who took
bankruptcy court or district court pro
bono referrals over the past year.

During Pro Bono Week itself, we
placed the posters in each of the fed-
eral courthouses located in Miami,
Fort Lauderdale, West Palm Beach
and Ft. Pierce. We also had tables
with the volunteer sign-up sheets at
various locations during Pro Bono
Week, including at all the bankruptcy
courts and at the Miami FBA’s Friday
night installation gala. Any lawyer
who signed up on the volunteer list
was given a sticker. In my courtroom,
all lawyers wearing their “I signed
up for Pro Bono today” sticker had
their matter called first; on a calendar
with 40 or 50 matters, that makes
a difference. (I noticed that after I
started calling the “stickers” first,
a few lawyers ran out to my lobby,
where one of the sign-up tables was
located, signed up for a case, got their
sticker and ran back to “get in line.”)
We had volunteers sign up at every
recruitment event we had.

Pro Bono Week posters were placed in all
federal courthouses in the Southern District
of Florida.

(Photo by Judge Laurel Myerson Isicoff)

We also conducted bankruptcy pro se
clinics in each of the bankruptcy courts
and at a satellite location in Martin
County. The Bankruptcy Bar actually
conducts monthly pro se clinics on a
rotating basis in the three bankruptcy
courthouses throughout the year; this
is a tremendous help to the bankruptcy
court because the Southern District of
Florida has the fifth highest number of
pro se bankruptcy cases in the country.
The pro se clinics are staffed by volun-
teer lawyers who spend two hours on
a Friday to meet with pro se debtors,
helping the debtors understand the
bankruptcy process and their obliga-
tions as debtors.

All in all, the celebration of Pro
Bono Week 2014 in the Southern Dis-
trict of Florida was a tremendous suc-
cess; we raised awareness, recruited
many volunteers, provided lawyers
with volunteer opportunities through-
out the week and gave our bankruptcy
court practitioners and our district
court practitioners an opportunity to
collaborate on what I hope is only the
first of many pro bono events.

But pro bono isn’t just Pro Bono
Week. As the quotes at the opening
of this article illustrate, pro bono is,
and should be, an integral part of the
service we provide to the public at
large. Pro bono cases not only offer
us the opportunity to meet our so-
cial responsibilities as professionals,
but helping those who cannot help
themselves is an incredibly reward-
ing experience. I took many pro bono
cases before I went on the bench, and
I never had a client as grateful as the
ones whose $2,000 financial crisis
I solved (and I usually represented
clients with many, many more zeroes
in their financial crises).

Pro bono cases also provide an easy
way to train young lawyers. Whether
it is a small no asset bankruptcy case,
giving a young associate the opportu-
nity to learn about bankruptcy court
or how to speak before a bankruptcy
judge without throwing up, or a Sec-
tion 1983 action that gives a young
lawyer incredible and significant liti-
gation and trial training, no time is
wasted on the case.

Every lawyer should take at least
one pro bono case a year, and every
law firm should have a formal pro

Leslie Cloyd and Ashley Dillman Bruce,
bankruptcy attorneys at Berger Singer-
man, sign up volunteers at the U.S.
Federal Building and Courthouse in
Broward County, Florida.

(Photo by Judge Laurel Myerson Isicoff)

bono policy in place. By providing
a framework for pro bono service,
young lawyers feel more comfortable
taking a case. The Pro Bono Com-
mittee of the Business Law Section
of The Florida Bar has developed a
Pro Bono Policy Best Practices Guide.
You can go to The Florida Bar Busi-
ness Law Section’s website (www.
flabizlaw.org) and download a copy.

Pro Bono Week 2014 was a wonder-
ful experience, and I look forward to
doing even more next year.

But don’t wait for Pro Bono Week.
As soon as you read this article, figure
out where you can sign up for a pro
bono case. Not only will you change
the life of the person you help—you
will change your life, too.

(Originally published in the fall
2014 newsletter of the Eleventh Cir-
cuit Historical Society)

Endnotes

1  Although this article focuses on Pro
Bono Week events in the Southern District
of Florida, all of the Eleventh Circuit was
involved in Pro Bono Week, with events taking
place all over Florida, Alabama and Georgia.

2 You can view the different venues where
Pro Bono Week was observed at the ABA
website, where you will find an interactive
map that shows the various Pro Bono Week
activities.

3  For acalendar of our districtwide events,
contact me and I will send you a copy. The
calendar is too lengthy to include with this
article.

4  Sample sign-up sheets are available
upon request.
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EDITOR’S CORNER

Your Out-of-State Division wants to
share in the growth of your practice

The Florida Bar provides great support and opportunities for its members. Out-of-State Division
President Tim Chinaris, the other division officers and the executive council members are here to support
the specific needs of out-of-state Florida Bar members. You'll find the president’s message on page 3.
On page 15, you’ll find the mission of the Out-of-State Division. Our president-elect, Chris Marquardt,
shares with you his observations about Bar programs on page 5. We all challenge you to think of new
ideas on how the OOSD can continue to improve services to Florida lawyers practicing out of state.

We continue to look for ways to enhance the State-to-State. By doing so, we can better serve out-
of-state lawyers. Remember, too, that you can feature yourself or your law firm as well. It should be a
win-win for everyone.

We hope you continue to enjoy the all-cyber version of State-to-State. You should be receiving a link
to each edition of the newsletter that allows you to view the edition online in color at your desk or on
your mobile device. Of course, you can also choose to print it.

You'll see in this edition the many programs available to OOSD members. Joining provides many benefits. One of my
favorites involves the work of this publication to introduce you to other out-of-state members who share a desire to develop
their respective practices. We're not shy—we want to help you develop business. So, please get involved!

Your publication continues to grow. And we'd like even more! You'll see throughout the State-to-State our requests for
contributing authors. Our content continues to increase because of you. We feature our contributing authors prominently
and include the information you’d like others to read about your practice. We have two goals here: to present your ideas to
a broad audience and to introduce the readers to you. We want to help your practice.

We also feature articles from members in Florida who share ideas and articles of interest to out-of-state members. The
0OO0SD greatly appreciates the tremendous support from Judge Cathy McEwen, a bankruptcy judge in Tampa, and the Business
Law Section of The Florida Bar. We continue to feature many articles from them. For example, see page 17 in this edition.

So, send us your articles, and we’ll get you published as quickly and as often as we can. And by all means, please let us
know how we can serve you better. Feel free to email me at dworkman@bakerlaw.com or by telephone at 202/861-1602. We
also look forward to seeing you at one of the local receptions or at OOSD meetings.

As President Tim Chinaris has said, out-of-state members share many things in common. The Out-of-State Division is
here to help you turn these shared interests into a strong professional practice.

D. WORKMAN

—Don Workman, Editor

Author! Author!

The Out-of-State Division offers its mem-
bership a valuable forum for the exchange
of information on legal issues affecting our
interstate practices. To be truly effective,
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State-to-State

THE PUBLICATION OF THE FLORIDA BAR OUT-OF-STATE DIVISION

Timothy P. Chinaris, Nashville, Tenn. ..........cccceccoeiiiiiiiinininiiiiinicee President it is essential for a large cross section of
Christopher C. Marquardt, Atlanta, Ga. ......ccccccoceeriiiiienieniieniecceieee President-Elect our members to contribute articles, news
D. Pearson Beardsley, Atlanta, Ga. ........... Treasurer and announcements to this newsletter.

Tiffany N. McKenzie, Atlanta, Ga. ......cccccooceriiieniieiiieniieeieenie et Secretary For th ; h Id lik
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are simple: The article should be related to
a subject of general interest to legal prac-
titioners with multijurisdictional practices.
Articles focused on your home state are

Donald A. Workman, Washington, D.C. ..........ccceciiiiiiiiiiniiiiiecteee e Editor
Matthew L. Kahl, Sandy Springs, Ga. .. ...Associate Editor
Susan L. Trainor, Tallahassee, Fla. ..........ccooviieiiiiioiiieeceieeeeeeeeee e Staff Editor

Clay Shaw, Tallahassee, Fla. .......cccccooiiiiiiiiiiiiiciecceeeee e Layout

State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editorially
reviewed and peer reviewed for matters concerning relevancy, content, accuracy and style.
State-to-State is sent electronically to more than 13,000 legal practitioners throughout
the United States.

Statements or expressions of opinion or comments appearing herein are those of the
contributors and not of The Florida Bar or the division.

The deadline for the SUMMER 2015 issue is April 24, 2015. Articles should be of interest
to legal practitioners with multijurisdictional practices. Please submit articles in a Word
format via email to Don Workman, dworkman@bakerlaw.com. Please include a brief
biography with contact information and a photograph of the author. If a digital photo is
not available, please mail a print to The Florida Bar, OOSD, 651 East Jefferson Street,
Tallahassee, FL. 32399-2300.

less appealing than issues impacting a
number of jurisdictions.

Please send documents in MS Word
format via email to Don Workman,
dworkman@bakerlaw.com.

Please help your colleagues to get to
know you by including a brief biography
with contact information, and include a
head and shoulders photograph. Your
photo and bio will be kept on file and need
only be submitted once.
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Board of Governors’ updates

We want you to stay informed on actions taken by The
Florida Bar Board of Governors. So, here are the latest
Board of Governors’ updates:

The Florida Bar Board of Governors met on Dec. 12,
2014. The major actions of the board and reports received
included:

¢ Guidelines on using past results in indoor and out-
door display, radio and television advertising were
repealed. The action came after a federal judge issued
an injunction against enforcing the guidelines saying
they violate the First Amendment (Case No. 14-CIV-
20786-BLOOM/Valle) and a public opinion survey
showed consumers are skeptical of and not misled by
past results. Those ads, however, must still be objec-
tively verifiable and make no material omissions. These
actions do not change the latest version of the adver-
tising rules that were adopted by the Supreme Court
in January 2013. In addition, Florida Bar President
Greg Coleman asked the Board Review Committee on
Professional Ethics to study advertising review and
appeal procedures.

Legislative positions to support keeping the Supreme
Court in charge of regulating the legal profession and
advocating for adequate funding for the court system
were reauthorized. Additional Bar legislative positions
will be considered at the board’s January 2015 meeting.

The new Practice Resource Institute, a free online ser-
vice for Florida Bar members set to go live February
1, was previewed. The PRI will provide assistance in
practice management, marketing, firm management
and technology, as well as resources for setting up
new practices. Another feature will be a live chat with
an advisor, and there will be a directory of discounted
member benefits for technology, practice management
and financial assistance. President Coleman said the
site is being beta tested now and will be introduced at
the General Practice, Solo and Small Firm Section’s
technology seminar for solo and small firms at the Bar’s
Winter Meeting in January.

An amendment to the comment to Rule 4-5.8 was ap-
proved. The rule governs the duties of lawyers and
law firms to contact clients when a lawyer leaves a
law firm or a law firm breaks up. The amendment
addresses how and which clients must be informed of
changes in a firm and provides that such communica-
tions must be reasonable in timeliness and nature. The
amendment will be submitted to the Supreme Court
for its approval. A Florida Bar News article contains
additional information.

A report by John M. Stewart, chair of the Vision
2016 Technology Committee, President Coleman and
President-elect Ray Abadin highlighted the immediate

challenges members of the legal profession face from
the increased availability of legal services and legal
forms by online providers. Recommendations from the
committee will be presented to the board in January
to address these issues. The Vision 2016 Commission
continues to complete its work in legal education, bar
admissions, technology and access to legal services.

The following appointments were made: Eugene Pettis
to a six-year term on the Judicial Qualifications Com-
mission; Mark A. Perry reappointed to a three-year
term on the Florida Rural Legal Services Board of
Directors; and Kerry Anne Schultz, Mercedes G. Hale,
Thomas D. Wright, Stephen B. Bull and G. Thomas
Ball to two-year terms on the Florida Realtor-Attorney
Joint Committee.

The Florida Bar Board of Governors met on Jan. 30,

2015. The major actions of the board and reports received
included:

¢ Fifteen legislative positions for The Florida Bar were

approved for the 2012-2014 legislative biennium. The
new positions include calling for budgetary authority
for government agencies to pay the annual Bar mem-
bership fees and CLE costs for their attorneys, getting
state funding for the Florida Access to Civil Legal As-
sistance Act, supporting the Supreme Court’s annual
certification of the need for new judges and calling
for a comprehensive review of Florida’s death penalty
process by all three branches of government. Infor-
mation on the 2015 Legislative Session, contacting
legislators and what The Florida Bar is advocating, as
well as links to bills of interest to the legal profession,
is available at www.FloridaBar.org/ legislativesession.

Chief Justice Jorge Labarga talked about the new
Florida Commission on Access to Civil Justice and
the importance of involving the business community
and others in legal access issues. He also said a pri-
ority for the court in this year’s legislative session is
increasing judicial branch pay. For more information
on court funding, see www.flcourts.org / administration-
funding / court-funding-budget/ and Overview of State
Courts System’s Legislative Budget Request for FY
2015-2016 and Overview of Judicial Branch Priority
Issue on Staff pay.

Justices of the Florida Supreme Court joined the mem-
bers of the board in a review of issues that are facing
the legal profession, including a reduced demand for
lawyers; online document companies seeking to serve
people who can’t afford lawyers; growing numbers of
self-represented litigants; nonlawyers providing legal
services; a uniform bar exam; the status of legal edu-
cation; and alternative business structures including
nonlawyers having an interest in law firms. Coverage

Sflabaroutofstaters.org 21

State-to-State — Spring 2015



http://www.floridabar.org/TFB/TFBLawReg.nsf/e0f40af2c23904c785256709006a3713/f0f34ceae87853cc85256b2f006c8848?OpenDocument
http://www.floridabar.org/TFB/TFBLawReg.nsf/e0f40af2c23904c785256709006a3713/f0f34ceae87853cc85256b2f006c8848?OpenDocument
http://www.floridabar.org/DIVEXE/BD/CMStanding.nsf/WBDCommittees/91F15AA6E842238985256FB20041330E?OpenDocument
http://www.floridabar.org/DIVEXE/BD/CMStanding.nsf/WBDCommittees/91F15AA6E842238985256FB20041330E?OpenDocument
http://www.floridabar.org/tfb/TFBLegNW.nsf/DC7EE304C562ED5B85256709006A26EE/2AAB8D7FB749CDD885256B2F006CD7DE?OpenDocument
http://www.gpssf.org/techconference/
http://www.gpssf.org/techconference/
http://www.floridabar.org/tfb/TFBMember.nsf/840090c16eedaf0085256b61000928dc/414c761cb7901dfa8525785000663ba2?OpenDocument
http://www.floridabar.org/divexe/rrtfb.nsf/FV/5FD4074FB6E696DE852570DF006EDDE9
http://www.floridabar.org/DIVCOM/JN/jnnews01.nsf/cb53c80c8fabd49d85256b5900678f6c/a06749df3035976385257d8c00487b68%21OpenDoc
http://www.floridabar.org/tfb/TFBComm.nsf/6b07501281c8e567852570000072a0b9/4c5a8457cb1d17ef85257bd50052b510%21OpenDocument
http://www.floridabar.org/tfb/TFBComm.nsf/6b07501281c8e567852570000072a0b9/4c5a8457cb1d17ef85257bd50052b510%21OpenDocument
http://floridabar.us10.list-manage.com/track/click?u=50ad51bd836c453824d89006b&id=38e03d3763&e=9615eb54f4
http://floridabar.us10.list-manage.com/track/click?u=50ad51bd836c453824d89006b&id=b8ae047f53&e=9615eb54f4
http://floridabar.us10.list-manage.com/track/click?u=50ad51bd836c453824d89006b&id=2df19d7542&e=9615eb54f4
http://floridabar.us10.list-manage2.com/track/click?u=50ad51bd836c453824d89006b&id=6933ca7dda&e=9615eb54f4
http://floridabar.us10.list-manage2.com/track/click?u=50ad51bd836c453824d89006b&id=6933ca7dda&e=9615eb54f4
http://floridabar.us10.list-manage.com/track/click?u=50ad51bd836c453824d89006b&id=526acacb0c&e=9615eb54f4
http://floridabar.us10.list-manage.com/track/click?u=50ad51bd836c453824d89006b&id=526acacb0c&e=9615eb54f4
http://floridabar.us10.list-manage1.com/track/click?u=50ad51bd836c453824d89006b&id=4c5f7cee8e&e=9615eb54f4
http://floridabar.us10.list-manage1.com/track/click?u=50ad51bd836c453824d89006b&id=4c5f7cee8e&e=9615eb54f4
http://floridabar.us10.list-manage1.com/track/click?u=50ad51bd836c453824d89006b&id=4c5f7cee8e&e=9615eb54f4
http://floridabar.us10.list-manage1.com/track/click?u=50ad51bd836c453824d89006b&id=7606ba4717&e=9615eb54f4
http://floridabar.us10.list-manage1.com/track/click?u=50ad51bd836c453824d89006b&id=7606ba4717&e=9615eb54f4

Board of Governors’ updates

of the presentation to the justices and board is in the
February 15 issue of The Florida Bar News.

Applications from Bar members are being sought by
The Florida Bar for one upcoming vacancy on each
of the state’s 26 Judicial Nominating Commissions.
The Florida Bar will nominate three lawyers for each
vacancy to the governor for appointment. Each ap-
pointee will serve a four-year term commencing July
1. Applicants must be engaged in the practice of law
and a resident of the territorial jurisdiction served by
the JNC. Applications must be submitted no later than
5:30 p.m., Monday, Mar. 2, 2015. Persons interested in
applying for any of these vacancies may download the
proper application form here or call Bar headquarters
at 850/561-5757, to obtain the application.

Professionalism Expectations, a document replacing
the Ideals and Goals of Professionalism, was approved.
The guidance originates both from the ethical duties
established by the Florida Supreme Court in the Rules
Regulating The Florida Bar and the long-standing
customs of fair, civil and honorable legal practice in
Florida. This Standing Committee on Professionalism
definition is included: “Professionalism is the pursuit
and practice of the highest ideals and tenets of the
legal profession. It embraces far more than simply
complying with the minimal standards of professional
conduct. The essential ingredients of professionalism
are character, competence, commitment, and civility.”
For more information, visit www.FloridaBar.org/ pro-
fessionalism.

A new certification area in condominium and planned
development law was approved. The certification will
now be submitted to the Florida Supreme Court for a

rule change. If approved, it will join 24 areas of board
certification currently available. Certification requires
that Bar members practice law for a minimum of five
years; demonstrate substantial involvement in the field
of law for which certification is sought; pass satisfac-
tory peer review of competence in the specialty field
as well as character, ethics and professionalism in the
practice of law; satisfy the certification area continuing
legal education requirements; and receive a passing
grade on the examination required of all applicants
or meet strict criteria to exempt the exam. For more
information, visit www.FloridaBar.org / certification.

The Board of Governors is seeking applicants for the
following vacancies to be filled during its Mar. 27,2015,
meeting: Supreme Court Bar Admissions Committee -
one lawyer to serve a two-year term commencing July
1, 2015; Florida Patient’s Compensation Fund Board
of Governors - one lawyer to serve a four-year term
commencing July 1, 2015; and Statewide Nominating
Commission for Judges of Compensation Claims -
three lawyers from the territorial jurisdictions of the
first, third and fifth state appellate districts to serve
four-year terms commencing July 2, 2015. Completed
applications must be submitted no later than close of
business, Friday, Feb. 27, 2015. For more details and
the application form, visit the Special Appointments
webpage.

If you have questions or concerns, contact your Board
of Governors representative(s): Brian Burgoon, burgoon@
burgoonlaw.com; Ian Comisky, icomisky@blankrome.com,;
Eric Meeks, emeeks@meekslawfirm.com; and Richard
Tanner, ri7@dbksmn.com.

Join the OOSD now!

Not a member of the Out-of-State Division? Join now!

Membership in the division is just $35 and provides a number of valuable benefits to out-
of-state attorneys, including discounts on CLE registration, a free annual ethics CLE and
opportunities to network with other Florida lawyers. Join now! Invite a colleague!

(For your convenience, an application is on page 26.)
For more information, please contact:

Mindi Wells, Chair
Membership & Long Range Planning Committee
mindi.wells@sc.ohio.gov
Willie Mae Shepherd, Program Administrator
wshep@flabar.org
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Contributing authors

The Out-of-State Division appreciates the articles sub-
mitted for this edition by our contributing authors. They
can serve as a resource to fellow division members who
might have a question regarding these authors’ areas of
expertise or if a referral is needed.

Brian D. Burgoon has served as an out-of-state mem-
ber of The Florida Bar Board of Governors since 2000 and
is a member of The Florida Bar Executive Committee. He
also is past chair and current vice chair of The Florida
Bar Disciplinary Review Committee and past chair of the
Rules Committee. He practices business litigation, civil
litigation and personal injury with The Burgoon Law
Firm LLC in Atlanta, Ga. He can be reached at 404/260-
5147 or burgoon@burgoonlaw.com.

Tim Chinaris, OOSD president, is associate dean
for academic affairs and professor of law at Belmont
University College of Law in Nashville, Tenn., where he
teaches courses in legal ethics and other subjects. As eth-
ics director of The Florida Bar from 1989 to 1997, he ran
the “ethics hotline” and advertising review programs. He
holds bachelor’s and master’s degrees from Florida State
University and received the J.D. with honors from the Uni-
versity of Texas School of Law. He is admitted to practice
law in Alabama, Florida and Texas. A past chair of The
Florida Bar Professional Ethics Committee, he consults
with and represents lawyers and others on professional
responsibility issues. He can be reached at 615/460-8264
or tchinaris@gmail.com.

Kenneth J. Crotty is a partner at the Clearwater, Fla.,
law firm of Gassman Law Associates PA, where he prac-
tices in the areas of estate tax and trust planning, taxation,
physician representation and corporate and business law.
He co-authored several handbooks that have been pub-
lished in BNA Tax & Accounting, Estate Planning, Steve
Leimberg’s Estate Planning and Asset Protection Plan-
ning newsletters and Estate Planning magazine. He, Alan

Gassman and Christopher Denicolo are the co-authors of
the BNA book Estate Tax Planning in 2011 & 2012.

Christopher J. Denicolo is a partner of Gassman
Law Associates PA in Clearwater, Fla. His practice areas
include estate planning, health law and corporate and
business law. He was admitted to The Florida Bar in
2007 and is also a member of the Clearwater Bar Associa-
tion. He can be reached at 727 /442-1200 or christopher@
gassmanpa.com.

dJessica M. Farrelly is an attorney at Schwartz Han-
num PC, a management-side labor and employment firm
based in Andover, Mass. She has represented national and
local businesses in employment discrimination claims
at the administrative, trial and appellate levels in both
Massachusetts and Florida. She is a member of the bars of
Massachusetts and Florida. She is also admitted to prac-
tice before the United States District Court for the District

of Massachusetts; the Northern, Middle and Southern Dis-
tricts of Florida; and the United States Court of Appeals
for the First Circuit. She can be reached at 978/623-0900
or jfarrelly@shpclaw.com.

Alan S. Gassman is a partner of Gassman Law Associ-
ates PA in Clearwater, Fla. He is board certified in wills,
trusts and estates and is an accredited estate planner. His
practice areas include estate and tax planning, wealth
protection, physician and medical practice representation
and corporate and business law. A member of The Florida
Bar since 1983, he is the author of more than 200 articles
in national publications; symposia; and law school text
books on estate and tax planning, creditor protection,
income tax and associated topics. He can be reached at
7271442-1200 or agassman@gassmanpa.com.

Stann Givens is the founding partner of the Tampa,
Fla., firm of Givens Givens Sparks, a U.S. News and World
Report Tier One Law Firm for marital and family law.
He is the former president of the American Academy of
Matrimonial Lawyers Florida Chapter and founded the
Family Law Inn of Tampa American Inn of Court where
he served for 19 years as executive director. He is listed in
Best Lawyers and SuperLawyers. He can be reached at
813/251-6700 or sgivens@givenssparks.com.

Laurel Myerson Isicoffis a judge for the United States
Bankruptcy Court, Southern District of Florida. She is
immediate past chair of the Public Outreach Committee
of the National Conference of Bankruptcy Judges, which
includes in its mission statement an increase in public
awareness of the need for, and importance of, pro bono
service. Judge Isicoff is also judicial chair of the Pro Bono
Committee of the Business Law Section of The Florida Bar,
and is a member of The Florida Bar Standing Committee
on Pro Bono as well as a member of the Pro Bono Com-
mittee of the American College of Bankruptcy.

Catherine Peek McEwen is a U.S. bankruptcy judge
for the Middle District of Florida, Tampa Division, and
is the vice-chair of the 13th Judicial Circuit (Florida) Pro
Bono Committee. One of Judge McEwen’s mantras is that
“Judges admire pro bono volunteers.”

Donald A. Workman, OOSD immediate past president
and State-to-State editor, is a partner in the Business
Group and head of BakerHostetler’s bankruptcy and
creditors’ rights practice in the Washington, D.C., office.
His practice areas include business bankruptcy, creditors’
rights, debtor reorganizations, general insolvency, stock-
broker liquidations and commercial litigation. He can be
reached at 202/861-1602 or dworkman@bakerlaw.com.

Become a contributor! See submission information on
page 20.
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Stay current on ethics:
Free publication now available

In the past, out-of-state Florida Bar members have found that it can be difficult to stay abreast of ethics developments in
Florida. Now, two free resources are available to help you stay current in this important area.

The “2013 Florida Legal Ethics Review” by Tim Chinaris is available free of charge. This comprehensive compendium
concisely summarizes developments in Florida legal ethics during 2013, including rule changes, cases and ethics opinions
of interest. Arranged topically, the subjects covered are: Rule Changes (including Proposed Rule Changes); Advertising;
Attorney-Client Relationship; Candor Toward the Tribunal; Confidentiality and Privileges; Conflicts of Interest (Including
Disqualification); Disciplinary Proceedings; Fees (Including Attorney’s Liens); Ineffective Assistance and Right to Counsel;
Law Firms; Legal Malpractice; Professionalism; Public Official Ethics and Public Records; Rules and Ethics Opinions; Trial
Conduct; Trust Funds; Unauthorized Practice of Law; and Withdrawal From Representation.

To get your free copy, just send an email request to tchinaris@gmail.com. A copy will be emailed to you in PDF format.

And stay up-to-date with legal and judicial ethics on a daily or weekly basis by visiting the comprehensive ethics website
“sunEthics” (www.sunethics.com). This site offers summaries of cases and ethics opinions as they are released; links to ev-
erything related to Florida legal ethics, judicial ethics, bar admissions and professionalism; and links to ethics resources

throughout the nation.

The Florida Bar and LegalSpan:
Bringing online CLE to attorneys

Since August 2000, The Florida Bar
has been offering quality CLE programs
as online, on-demand seminars through a
partnership with LegalSpan. The popularity
of this type of delivery method has been
growing exponentially ever since.

With increasingly hectic schedules and
the rising cost of travel, attorneys are turn-
ing to the Internet to meet their educational
needs. Online CLE programs offer the flex-
ibility of viewing programs at your own
pace, anytime, anywhere.

Whether a first-time or net-savvy user,
Florida attorneys are finding that online CLE
programs are time saving and easy to use:

‘I am very pleased to be able to have
these seminars made available to mem-
bers of The Florida Bar. With the format
you have provided, | feel that | am at the
seminar, and | have the materials which
| can download and save for future ref-
erence. Thanks for a great product well
presented and technically friendly!”
—Andrew, Live Oak

“Excellent resource. A very convenient
way to engage in continuing educa-
tion that has high-quality speakers and
content.”

—Bruce, Miami Beach

“This is the greatest thing ever invented.
I can now complete my CLE require-
ments at home. Everything was so easy.
Thank you.”

—Sheila, Largo

“Terrific site and material. It makes it
much easier to get CLE credit, and
makes the materials much more use-
ful since they can be viewed multiple
times.”

—Thomas, Brandon

“I found this online seminar to be conve-
nient, understandable and user-friendly.
1 will use this method more in the future.
Thank you for this informational and
convenient seminar.”

—GQGerald, West Palm Beach

With the explosion of MP3 players and
iPods in the market, LegalSpan developed
the technology to enable The Florida Bar
to introduce downloadable audio versions
of its CLE programs. Since its inception in
March 2006, the downloadable versions
of The Florida Bar’s CLE programs have
become as popular a method of obtaining
education as online CLE. “We want to foster
greater collaboration among members and
a more vibrant educational dialogue. Attor-
neys learn best at their own pace, in their
own way, in a comfortable environment. Our
online options give members educational
content when and where they want it,” says
Programs Division Director Terry Hill.

The Florida Bar’s catalog of online and
downloadable programs is robust, offer-
ing more than 200 programs, covering all
practice areas. Attorneys are able to enjoy
time and money savings, without sacrificing
content, by participating in these types of
programs. The complete catalog of Florida
Bar CLE courses can be viewed at www.
floridabar.org/cle by accessing the Legal-
Span link under Online Courses.
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OUT-OF-STATE DIVISION EXECUTIVE COUNCIL

Timothy P. Chinaris, President
P.O. Box 120186

Nashville, TN 37212-0186
615/460-8264

Fax: 615/460-6004
tchinaris@gmail.com

Christopher C. Marquardt, President-Elect
Alston & Bird LLP

1201 W. Peachtree Street N.W.
Atlanta, GA 30309

404/881-7827

Fax: 404/253-8741
chris.marquardt@alston.com

D. Pearson Beardsley, Treasurer

The Promenade

1230 Peachtree Street N.E., Ste. 3750
Atlanta, GA 30309-3590
404/558-7646
pbeardsley@dpblegal.com

Tiffany N. McKenzie, Secretary
Bryan Cave LLP

1201 W. Peachtree Street, Floor 14
Atlanta, GA 30309-3449
404/915-0980
tiffany.mckenzie@bryancave.com

Donald A. Workman, Immediate Past
President

Baker Hostetler LLP

1050 Connecticut Avenue N.W,,

Ste. 1100

Washington, DC 20036-5318
202/861-1500

Fax: 202/861-1783
dworkman@bakerlaw.com

W. Bard Brockman

Bryan Cave LLP

1201 W. Peachtree Street N.W., Floor 14
Atlanta, GA 30309-3471

404/572-6600

Fax: 404/572-6999
bard.brockman@bryancave.com

Brian D. Burgoon

Burgoon Law Firm LLC

659 Auburn Avenue N.E., Ste. 147
Atlanta, GA 30312-1983
404/260-5147

Fax: 866/805-5997
burgoon@burgoonlaw.com

Ian M. Comisky

Blank Rome LLP

One Logan Square

130 N. 18th Street
Philadelphia, PA 19103-6933
215/569-5646

Fax: 215/832-5646
icomisky@blankrome.com

Lawrence H. Kunin
Morris Manning & Martin
3343 Peachtree Road N.E.
Atlanta, GA 30326-1022
404/233-7000

Fax: 404/365-9532
lkunin@mmmlaw.com

William A. Lee III

O’Donnell Lee McCowan & Phillips
LLC

P.O. Box 559

Waterville, ME 04903-0559
207/872-0112

Fax: 207/872-0002
walee@olmplaw.com

Eric L. Meeks

Meeks Law Firm Inc.

P.O. Box 8098

Cincinnati, OH 45208-0098
513/826-0229

Fax: 513/826-0231
emeeks@meekslawfirm.com

E. Duffy Myrtetus

Two James Center, Ste. 1400
1021 E. Cary Street
Richmond, VA 23219-4058
804/771-5750

Fax: 804/771-5777
edmyrtetus@kaufcan.com

Richard A. Tanner

Bashwiner & Deer LLC

571 Bloomfield Avenue, Ste. 203
Verona, NJ 07044

973/239 4343

rt7@dbksmn.com

Leslie Utiger

Akerman Senterfitt

2001 Ross Avenue, Ste. 2550
Dallas, TX 75201-2991
214/720-4300
leslie.utiger@akerman.com

John C. Voorn

6231 W. 129th Place

Palos Heights, IL 60463-2336
708/403-5050

Fax: 708/403-9667
Jev@hdoml.com

Mindi Wells

The Supreme Court of Ohio
65 S. Front Street, Floor 7
Columbus, OH 43215-4131
614/387-9500
mindi.wells@sc.ohio.gov
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Membership Application for

The Florida Bar
Out-of-State Division

More than 10 percent of Florida Bar members reside outside the state of Florida.

Although the division represents the interests of all lawyers outside the state, active participation in the
division requires an election on the annual dues statement and, of course, the payment of dues (only
$35).

Membership in this division will provide a forum for communication and education for the
improvement and development of your practice through:

a reduced fee for division-sponsored continuing legal education programs

a newsletter especially designed for out-of-state practitioners

a ready network for referrals and access to information through regional coordinators
a web page especially designed for out-of-state practitioners

an annual free online ethics CLE

To join, make your check payable to The Florida Bar and return your payment in the amount of $35 and
this completed application form to OOS Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, FL
32399-2300. Membership will expire June 30. Dues will not be prorated.

OOS Member Division Dues (Item number — 8161001)
OOS Affiliate Division Dues (ltem number — 8161002)

Name: Florida Bar Number:

Firm:
Office Address:
City/State/ZIP:

Email:

METHOD OF PAYMENT (CHECK ONE)

O Check Enclosed (payable to The Florida Bar)
O Credit Card: O Mastercard Q Visa O Discover OAMEX

Name on Card:

Card Number: Expiration Date:

Signature:

ga% your applicat.,-o
A\ O( tO
v da
& Fax: 850-561-9413 ),

To learn more, visit our website at www.flabaroutofstaters.org or contact the
program administrator at wshep@flabar.org.




THE FLORIDA BAR - OUT-OF-STATE DIVISION
APPLICATION FOR STUDENT MEMBERSHIP

More than 10 percent of Florida Bar members reside outside the state of Florida.

The Out-of-State Division seeks to keep its members informed of recent developments that could impact
their practice as out-of-state Florida attorneys. Further, the division promotes opportunities to network—both
socially and professionally—with other out-of-state Florida attorneys. Membership in the division provides
access to the division’s newsletter (State-to-State), the division’s website (www.flabaroutofstaters.org),
division-sponsored continuing legal education programs and division meetings.

Student membership in the division will:

v Afford an opportunity to network with out-of-state Florida attorneys who can offer insights on practicing
law as a Florida attorney outside the state.

v Allow for communication with Florida lawyers practicing in a variety of locales nationwide.

v'Provide the member with access to the division’s newsletter and website, which are designed especially
for out-of-state practitioners, and an opportunity to submit articles for publication.

v Entitle the member to a reduced fee for division-sponsored continuing legal education programs.

To join, send this completed application form to:

Out-of-State Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, Florida 32399-2300.
(The application form also may be sent by email to OOSD. Student. Member @ gmail.com.)

Student membership will expire upon admission to The Florida Bar or one year after graduation
from law school, whichever occurs first. There is no membership fee for students.

NAME:

SCHOOL:

DATE OF GRADUATION (MO./YR.):
ADDRESS:

PHONE:
EMAIL:

LIST ANY CITIES/STATES IN WHICH YOU HAVE A PARTICULAR INTEREST:

SIGNATURE:



www.flabaroutofstaters.org
mailto:OOSD.Student.Member@gmail.com

Continuing Legal Education
Application for Course Attendance Credit

The Florida Bar
Legal Specialization & Education
651 E. Jefferson Street
Tallahassee, FL 32399-2300
(850)561-5842 (Phone) (850/561-9421 (Fax)

ATTORNEY # NAME:
ADDRESS:

CITY:

PHONE:

ACTIVITY TITLE:

SPONSOR NAME:

DATE AND LOCATION OF COURSE:

PLEASE ATTACH A COURSE BROCHURE AND/OR OUTLINE WHICH:

(A) FULLY DESCRIBES THE COURSE CONTENT AND LEVEL OF PRESENTATION
(B) INDICATES THE TIME DEVOTED TO EACH TOPIC COVERED WITHIN THE PROGRAM
(C) INDENTIFIES THE INSTRUCTORS

CERTIFICATION CREDIT
Indicate if credit is to be assessed for Board Certification.

CERTIFICATION AREA(S):

TOTAL MINUTES ON INSTRUCTION: (EXCLUDING BREAKS, MEALS AND INTRODUCTIONS AND BASED ON A 50
MINUTE HOUR)

TOTAL CREDIT  (TOTAL MINUTES DIVIDED BY 50 = CREDIT HOURS)
50

If requesting Ethics, Professionalism, Substance Abuse, and/ Mental lliness Awareness Credit, please check
appropriate box below.

[] Ethics ] Substance Abuse

[ ] Professionalism ] Mental llilness Awareness

NOTE: If you have completed the minimum number of required CLER hours, and are not seeking Certification credit, please do not submit
further courses for evaluation. There is no carry over of hours in Florida from one reporting period to the next.

You may submit this application to clemail@flabar.org with the proper documentation.

Materials submitted for CLE credit review will be discarded once the credit has been determined.
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope.
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MEMBER BENEFITS

The Florida Bar ¢ 651 East Jefferson Street ¢ Tallahassee, Florida 32399-2300
www.floridabar.org/memberbenefits ¢ 850/561-5600 ¢ 800/342-8060

ABA PUBLICATIONS www.ababooks.org

100’s of books in a variety of formats. Rigorously
reviewed to offer highest quality information & pre-
sentation.

ref. #FLBAR for 15% discount

CCH ASSOCIATION
http://tax.cchgroup.com/members/tfb
Savings up to 30% off industry-leading tax and ac-
counting books.

Use ref. #Y5604 at check out.

FASTCASE NATIONAL LAW LIBRARY
866-77-FASTCASE
Comprehensive 50 state and federal case law
databases. Unlimited dual column printing. 80%
discount off retail.
FREE FLORIDA CASE LAW at
www.floridabar.org

866-836-8116
www.lexis.com/flabar
Flexible research and big savings. Shepard's® and exclusive
content make research easier. Unique offerings,affordably
priced and easy to customize.

BANK PROGRAMS

BANK OF AMERICA 800-932-2775

www.bankofamerica.com/floridabar
Apply Online or toll-free! Affinity credit card. CD’s,
Money Market, free checking.

LAWPAY

LEXISNEXIS

866-376-0950
www.affiniscape.com/floridabar
Law Firm Merchant Account. Members can save up
to 25% off credit card processing fees.

INSURANCE

BUSINESS PLANNING CONCEPTS, INC.
800-282-8626 = www.memberbenefits.
com

Medical, disability, life, hospital, AD&D, long term care, re-
tirement programs, workers’ comp., petinsurance &more.

CELEDINAS INSURANCE GROUP

www.celedinas.com/florida-bar
Offers excess personal liability coverage, up to 60%
discount.

FLORIDA LAWYERS MUTUAL (FLMIC)
800-633-6458 * www.fImic.com
Lawyer-created liability carrier.

GEICO  800-368-2734 www.geico.com
The GEICO Auto Insurance Program offers carinsur-
ance with 24-hour service. Bar members may qualify
for additional discounts.

LEGAL RESEARCH JURISCO

800-274-2663
www.jurisco.com
Civil court bonds by phone in 24 hrs.

ABI 813-279-2111
www.ABIToday.com

Association Benefits International

Over 90% of searches for products or services today

are performed on-line.

From the largest more established firms to the newest

attorney, ABI has the right marketing strategy for you.

CORPORATE CREATIONS 561-694-8107
www.corporatecreations.com

Registered agent and incorporation services.

FORMSPASS 877-389-0141 X.111

www.formspass.com/flbar-partnership
Unlimited access to a library of high-quality legal
practice forms for low yearly or monthly rate, with
no timed usage fees, per form fees, printing fees or
other hidden charges.

PRODOC

800-759-5418
www.prodoc.com
ProDoc legal forms software. Family, Estate Planning,
Probate & more.

RPOST www.rpost.com/floridabar
Registered email services.

STAPLES 800-3STAPLE
www.floridabar.org/memberbenefits
Office supplies, furniture and technology.

SUBSCRIPTION SERVICES, INC.
800-289-6247 » www.buymags.com

TABS3 TRUST ACCOUNTING SOFTWARE

www.tabs3.com/floridabar
Members of the Florida Bar are entitled to exclusive
pricing for Tabs3 Trust Accounting Software (handles
up to 5 billable timekeepers). The member benefit
price is $99 - over a 40% savings!

APPAREL / HOME /GIFTS

THE BILLABLE HOUR COMPANY
www.thebillablehour.com/flabar.php

Wide selection of gifts for lawyers and legal profes-
sionals. Save 10% with code: FLABAR.

BROOKS BROTHERS 866-515-4747

membership.brooksbrothers.com

Enroll for Corporate Membership Card and
Save 15% on regular and everyday value priced
merchandise. Enter Organization ID #10320 and
your Pin Code #97352.

FTD 1-800-SEND FTD
www.ftd.com/corporatepartner15

Code: 30646

JOS. A. BANK CLOTHIERS 800-285-2265

www.josbank.com ¢ Code: 91861
Specializingin men’s clothing. Save 20% with the JoS. A.
Bank Corporate Discount Card. (Sale items excluded).
Call for FREE Corporate Card.

MAILING & DELIVERIES

FEDEX 800-475-6708
www.floridabar.org/memberbenefits
Save up to 26% on Fed Ex shipping services.

UPS 800-636-2377
www.savewithups.com/floridabar
Discounts on services.

AUTOMOBILE RENTALS

ALAMO www.alamo.com ¢ 800-354-2322

Year round discounts from Alamo!
ref. #93718

AVIS www.avis.com ¢ 800-331-1212
Avis Preferred Renter fees waived.
ref. #A421600

BUDGET www.budget.com « 800-527-0700
Year round discounts from Budget.
ref. # YO67600

HERTZ www.hertz.com ¢ 800-654-2200
Hertz #1 Club Gold fees waived.

ref. #152030

NATIONAL www.nationalcar.com
800-227-7368
National Emerald Club fees waived.

ref. #5650262

MEDICAL EVACUATION
AND REPATRIATION

MEDJET 800-527-7478

www.Medjet.com/TFB
Enroll prior to travel with Medjet rates reduced up to
18% for domestic & international “hospital of choice”
protection, personal & business travel. Reference
The Florida Bar.

VIDEO

THELAW.TV www.thelaw.tv
Florida Bar members can save 10 percent off our
popular video production packages. To learn more
aboutthis benefit, go to thelaw.tv or call 877-535-8529

For information on ALL Bar
Membership Services, visit www.

floridabar.org/memberbenefits

Sflabaroutofstaters.org
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