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One of New Orleans’ most iconic buildings
in the French Quarter, the Cathedral-
Basilica of Saint Louis, King of France,
also called St. Louis Cathedral, is the seat
of the Roman Catholic Archdiocese of
New Orleans and among the oldest cathe-
drals in the United States. The first church
on the site was built in 1718; the third, built
in 1789, was raised to cathedral rank in
1793. The cathedral was expanded and
largely rebuilt in 1850, with little of the
1789 structure remaining.
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Join us in The Big Easy — and tell a friend
about our work!

The Board of Governors meets sev-
eral times each year to conduct the
business of The Florida Bar, and by
tradition, one meeting per year is
held at a location outside the state
of Florida as chosen by the Bar’s
president and leadership team. Be-
cause the mission of our Out-of-State
Division is to represent the unique
interests of our members—licensed
Florida lawyers who live and work in
places other than Florida—we make
it our goal to gather each year at the
BOG’s chosen out-of-state location
to conduct a meeting, network with
friends and put on an informative
CLE seminar for our membership.

This year’s meeting will take place
in New Orleans on Thursday,
March 10. We hope that our Louisi-
ana members—and anyone else who
wants to visit The Big Easy—will join
us for what will be a valuable event.

We will kick off the day with an
executive council meeting from
12 noon to 1:45 p.m. All members
are welcome to attend this meeting,
which will be a working lunch and
will take place at the law firm of Jones
Walker LLP, 201 St. Charles Avenue,
Ste. 5100, New Orleans. (Thanks to
our friends at Jones Walker for host-
ing!) If you have not had a chance to
attend an executive council meeting
in the past, you will find that sitting
in on the meeting is a great way to
learn about the work we do at the

0OO0SD.

After the meeting concludes, we
will turn to a highly informative CLE
seminar that has been planned by
our executive council member and

President's
message

Christopher C. Marquardt

BOG representative Eric Meeks.
(Thanks to Eric for his planning
work!) The seminar, entitled “How
to Gain Competitive Advantages &
Clients for the Modern Ethical Law
Practice,” will be held at the same
location (Jones Walker LLP, 201 St.
Charles Avenue, Ste. 5100, New Or-
leans), and will run from 1:45 p.m.
to 5:30 p.m. The seminar will be
taught by Ernest Svenson, a New
Orleans lawyer and law firm auto-
mation guru, and Professor Timothy
Chinaris, a long-time OOSD execu-
tive council member, former OOSD
president and professor at Belmont
University College of Law. Attend-
ees at the seminar will receive 3.5
hours General CLE credits, including
2.5 hours of Ethics. It will, in short,

be informative and time well spent.
After the CLE, you're invited to a re-
ception with the Board of Governors
and the president of The Florida Bar
to be held at the nearby Ritz-Carlton.

We hope you will be able to join us
in New Orleans. We also hope that
you will take time to mention the
OO0OSD and our work to colleagues and
friends in your legal networks who
are Florida lawyers practicing out
of state. All of the officers believe in
the value proposition that the OOSD
provides to our members, and we
would love to grow our membership
to include all those eligible Bar mem-
bers who are not presently involved.
There are literally thousands of us
who carry a Florida Bar card but call
another state home. Because of the
networking opportunities that mem-
bership provides, we all win when
more Florida lawyers join with us.
Invite a friend.

If you have any feedback for us on
the upcoming New Orleans meet-
ing, or anything else, please do not
hesitate to let us know. As officers of
the Out-of-State Division, we always
want to hear from you with thoughts
about ways we can better serve your
needs. I can be reached by phone at
404/881-7827 or by email at chris.
marquardt@alston.com. We hope to
see you in New Orleans!

Need to meet your CLE requirements— for free?

Many of you may not know it, but The Florida Bar offers a large number of CLE programs at no cost to its members.
This is especially useful to out-of-state members in states where there is not a mandatory CLE requirement. To
access these programs, go to The Florida Bar’s website (www.flabar.org) and click on the “CLE” tab in the upper
right-hand corner. Scroll down to “Online Courses” and click on “Catalog of Courses.” That brings you to a list of
offered programs. If you click on either “Discounted or Reduced Price Programs” or “Law Practice Management,”
you will see more than 30 hours of free online course offerings. That, combined with the free ethics tape the OOSD
provides, should pretty much let you fulfill your CLE requirements.
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Aid-In-Dying:

Gaining momentum from coast to coast

California and
Oregon are leading
the way in euthana-
sia and physician-
assisted suicide,
or what has been
coined Aid-In-Dy-
ing. While many so-
cieties recognize a
general right to re-
fuse artificial life-
saving devices and procedures,' and
there is little in the way of preventing
the taking of one’s own life,? a group
of individuals fall into a legal abyss:
the terminally ill who wish to employ
the assistance of others in hastening
their death. Where the idea of mercy
killing failed, perhaps Aid-In-Dying
will succeed.

Florida is no newcomer to the issue
of mercy killing or assisted suicide.
Almost three decades ago, the Orlan-
do Sentinel reported that “[t]he great
dilemma here—whether a democratic
society can exercise compassion-by-
murder without undermining its sys-
tem of laws—cries out for resolution
at a time when the ability of medical
science to prolong life exceeds its ca-
pacity to make that life worth living.”®
Why now, and what has changed over
the past 30 years? The movement
has no doubt been fueled by some
high-profile cases, internationally
and otherwise, but has yet to return
to Florida, beneficiary of one of the
largest migration of retirees and the
elderly.

According to The Huffington Post,
“lo]ver the next 20 years, the num-
ber of adults over 62 in the U.S. will
double to 80 million, as the largest
generation in American history re-
tires.” In certain areas of Florida,
seniors “outnumber cabs in New York
City by a factor of four.”> After moving
30 times in his life, retired submarine
captain Don Hahnfeldt retired in the
state of Florida, characterizing it as
“Disneyworld for adults.”® “By 2030,
one in four Floridians will be older
than 65, up from one in six today, with
the 85-plus set the fastest-growing

C. MORRIS

by Cory H. Morris

group, according to projections.”” Aid-
In-Dying is an issue bound to arise
again among the growing population
of elderly Floridians:

A demographic model that once
looked like a pyramid, with
a relatively small number of
seniors with lots of younger
people to support them, now
more closely resembles a bobble-
head doll. Right now in the U.S.,
four working age adults support
each retiree. In 20 years, that
ratio will slip to three to one
nationally—and two to one in
Florida ... . According to projec-
tions from Florida’s Office of
Economic and Demographic Re-
search, more than half of the five
million migrants expected to
flow into the state over the next
18 years will be 60 or older. This
elderly population boom, fueled
by the retirement of the Baby
Boomers, the biggest generation
in U.S. history, will profoundly
change the face of Florida from
a state that is simply very old,
to a state with one of the oldest
populations on the planet.?

Many Americans, like Don Hahn-
feldt, come to Florida to retire and,
eventually, to die. “From 1950 to 2010,
lured by the enticing combination of
sunny beaches and cool bedrooms, the
population shot up 600 percent, to 19
million from 2.7 million. Sometime
around 2016, Florida’s population
will top 20 million, replacing New
York as the third largest U.S. state
[by population].” There can be little
doubt that the same freedom of au-
tonomy that brings large swaths of
Americans to Florida every year does
not cease to exist when it comes to
voting,!° golfing, shopping at Publix
or end-of-life processes.

While “Florida has no law against
committing suicide[,] Florida imposes
criminal responsibility on those who
assist others in committing suicide.”!!
As opposed to the comfort of dying
in their own homes, “[m]ore than 50

percent spend their final days in hos-
pitals, often in intensive care units,
tethered to machines and feeding
tubes, or in nursing homes.”'? In the
name of autonomy, liberty, dignity
and/or privacy, “support for euthana-
sia has risen nearly 20 points in the
last two years and stands at the high-
est level in more than a decade.”®
California, Vermont, Oregon and
Washington are states that currently
allow physician aid in dying. Addi-
tionally, a court ruling in Montana!*
protects physicians who aid dying
patients from prosecution, effective-
ly legalizing the practice. A similar
court case is making its way up to
the New Mexico Supreme Court.?
“Oregon became the first state to
allow physician aid in dying in 1997
when voters chose by a wide margin
to approve The Oregon Death with
Dignity Act.”'® Recently, Canada’s
Supreme Court held unanimously
that “[p]eople with grievous and ir-
remediable medical conditions should
have the right to ask a doctor to help
them die.”!” “Various other states
have considered and rejected similar
provisions to allow for physician aid
in dying. For instance, a 2012 ballot
initiative, Prescribing Medication to
End Life, was defeated by Massachu-
setts voters, and the Colorado Death
with Dignity Act failed this session.”8
New York not only is considering such
legislation, but is also being subjected
to a similar challenge as the one the
Montana Supreme Court once faced.

Increasing national attention
Aid-In-Dying often evokes thoughts
of Dr. Kevorkian, Nancy Cruzan and/
or Terri Schiavo, the highly publicized
case of a Florida woman who lay in
a vegetative state. Ultimately, the
Schiavo case involved more than a
dozen appeals and received political
intervention not only from Florida
Governor Jeb Bush, but also from
then President George W. Bush. Schi-
avo’s case and others like hers differ
from Aid-In-Dying in that advocates
pushing for aid in dying operate effec-
tively as legalizing euthanasia. The
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Aid-In-Dying, continued

problem that advocates face is the
criminal prohibitions on doing just
that, irrespective of the circumstanc-
es. Rejecting a challenge to the State
of Washington’s statute, the United
States Supreme Court has repeatedly
held that states have legitimate in-
terests in protecting the integrity and
ethics of the medical profession as
well as vulnerable groups of people,
some of whom may be suffering from
mental illness.?®

The Sun Sentinel editorial board
recently took a contrary position: “It
shouldn’t be a crime for terminally-
ill patients to end their lives.”?° The
editorial board recounted the story of
Roswell Gilbert in support of Aid-In-
Dying: “It was 30 years ago when Bro-
ward was at the epicenter of this is-
sue. At the time, 75-year-old Roswell
Gilbert was caring for his 71-year-old
wife Emily in their Sea Ranch Lakes
condo. Emily was suffering from Al-
zheimer’s and begged Roswell to put
her out of her misery ... . With no hu-
mane alternatives, Gilbert ended Em-
ily’s life by shooting her, then waited
for police to arrive.”?! “Gilbert was 75,
stoic and frail in 1985. Emily, 73, had
suffered for years from Alzheimer’s
disease and osteoporosis, and Roswell
was her constant caregiver.”?? “At his
trial, Mr. Gilbert testified that he had
fired two bullets from a pistol into his
wife’s brain to end her suffering from
Alzheimer’s disease and a debilitat-
ing bone disease that, doctors testi-
fied, had left her racked with pain.”?
“He told the jury he knew what he
was doing and felt he had no other
choice.”

The jury properly applied the law—
killing for mercy was not a defense.
“Convicted of first degree murder,
[Gilbert] was sentenced to a mini-
mum mandatory of 25 years. He was
eventually released from prison at
age 81 with the help of a letter from
the Broward prosecutor. He died in
1994.”%5 The case was the subject of
international headlines and inspired
a made for television movie.?® “In
November 1986, film crews took over
parts of the Broward County court-
house to film Murder or Mercy? Rob-
ert Young, star of the long-running
sitcom Father Knows Best, portrayed

Gilbert. Actor Eddie Albert played
Joe Varon, Gilbert’s defense lawyer.”*

Although the Gilberts’ story was a
sensational one, mercy killing, or Aid-
In-Dying, did not receive the astound-
ing endorsement it now does nearly
three decades after Emily Gilbert’s
death. Knowing the story of Roswell
Gilbert?® and the international mo-
mentum around the issue of mercy
killing, one must ask the obvious
question: What has caused a change
in public sentiment over the past 30
years?? Moreover, why is Florida no
longer discussing the right to die or
Aid-In-Dying?

Aid-In-Dying: The movement
formerly known as the right to
die or mercy killing

It is not the story of Elaine Mecll-
roy,®® but that of a young, attractive
Brittany Maynard leading the way
for change in recognizing physician-
assisted suicide or Aid-In-Dying. “The
subject received a great deal of at-
tention following last year’s death of
Brittany Maynard, who moved from
California to Oregon to access the
state’s aid-in-dying law. The 29-year-
old was diagnosed with terminal
brain cancer.”®! Rather than suffer a
slow death, she enjoyed her last fleet-
ing moments on her own terms. “Ms.
Maynard, who died in November at
29, drew nationwide news media at-
tention for her crusade to die legally
under conditions of her own choos-
ing.”®? “Following her death, her fam-
ily has carried on that effort. Since
Maynard’s story became public, 25
states introduced legislation and New
York was one ... .”3 But what about
Elaine McIlroy, the Florida woman
who helped her husband commit sui-
cide nearly 15 years ago?

Although it stirred controversy
about the right to die,3* Mrs. Mcll-
roy did not change the Florida law
against assisting in self-murder. “On
Christmas Eve 1997, Mrs. Mcllroy,
71, broke open some red capsules
of Seconal, mixed the bitter-tasting
powder with chocolate ice cream and
handed the bowl to her husband, a
retired psychiatrist suffering from
leukemia. He choked it down and
died about two hours later.”®® He had
tried to commit suicide previously,
taking Seconal with a martini, but
was unsuccessful. His wife was not
charged with a crime and did not

serve any time for assisting him in
breaking open the capsules, which he,
no doubt, voluntarily ate. This sent
a message to some that “[i]f Roswell
Gilbert hadn’t used a gun, he might
never have been arrested.”®® Perhaps
the delivery of death, the method, is
what has slowly changed the opinions
around assisted suicide.

Public sentiment is shifting, and
the Maynard story is a driving force of
the Aid-in-Dying movement. “In 2013,
less than half of the country said it
was morally acceptable (45%), one of
the lowest measurements in the ques-
tion’s history. In a swing of 11 points
from 2013, now a clear majority say it
is morally acceptable.”®” An outlier at
29-years-old, Maynard didn’t conform
to the statistics of those most likely
to elect to commit suicide legally. For
instance, “[t]he typical patient in Or-
egon is a well-educated, 71-year-old
with up-to-date health insurance who
is suffering from terminal cancer.”®
Still, the Maynard story is in the pub-
lic eye and is drawing an interesting
path to what may be the summit of
the slippery slope.

A constitutional right to die or
the court-recognized right to
seek assistance in dying

The Aid-In-Dying movement has
grown stronger in light of the above-
mentioned sensational stories and
the increasing pains of end-of-life
care. Still, “[iln New York, as in most
States [(including Florida)l, it is a
crime to aid another to commit or
attempt suicide, but patients may re-
fuse lifesaving medical treatment.”’
Able-bodied adults not suffering from
mental illness have the freedom to
make their own medical decisions
but cannot engage a doctor to assist
in suicide or to perform euthanasia.

As does the Florida Supreme Court,
the New York Court of Appeals holds
that a right to refuse medical treat-
ment is not the equivalent of a right
to commit suicide*’ and that we are
guided by the capacity of the indi-
vidual to make medical decisions.
Indeed, as the Supreme Court of
the United States held, “[n]o right
is held more sacred, or is more care-
fully guarded, by the common law,
than the right of every individual
to the possession and control of his
own person, free from all restraint
or interference of others, unless by

Sflabaroutofstaters.org
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Aid-In-Dying, continued

clear and unquestionable authority of
law.”! This, however, does not extend
to laws prohibiting the assistance of
another person, a medical profession-
al in this instance, from assisting in
ending one’s own life. “Disconnecting
life-support equipment or removing
feeding tubes is as much an act of
commission as is providing the means
necessary for suicide.”*

Chief Justice Gerald Kogan of the
Florida Supreme Court, dissenting in
Krischer v. Mclver, stated that

The ability of medicine to in-
trude so profoundly into the act
of dying has prompted a rising
emphasis on the right of pri-
vacy, with its deep concern with
self-determination. Since being
added to the state Constitution
in 1980, Florida’s privacy right
unquestionably has subtracted
certain death-inducing actions
from the category of “suicide”
as defined at common law. Thus,
in Satz v. Perlmutter, 379 So. 2d
359, 360 (Fla. 1980), we upheld
the decision of an individual
suffering Lou Gehrig’s disease
to cease artificial respiration
needed to keep him alive. In
Public Health Trust v. Wons,
541 So. 2d 96, 97-98 (Fla. 1989),
we upheld an individual’s right
to refuse a blood transfusion
needed to save her life even
though she had children, where
refusal was based on religious
beliefs. On similar facts, we
reached the same conclusion In
re Dubreuil, 629 So. 2d 819, 827-
28 (Fla. 1993), where the State
failed to establish the unfitness
of the other parent to assume
custody of the children. In re
Guardianship of Browning,
568 So. 2d 4, 17 (Fla. 1990), we
found that the right to refuse
treatment could be asserted
by a surrogate on behalf of a
woman who was vegetative
but not terminally ill, but who
previously had indicated she
wanted life support removed in
such circumstances. All of these
acts would have been suicide at
common law, and the assistance
provided by physicians would

have been homicide. Today they
are not.*3

Looking well into the future, Chief
Justice Kogan reiterated that “we
simply cannot focus on the means by
which death occurs, but on the fact
that the patient at the time in ques-
tion has reached the death bed.”*
Others disagree and continue to voice
their dissent.*®

The Florida Supreme Court deci-
sion in Krischer was well rounded,
evaluating other state law challenges
and findings by other states, specifi-
cally medical findings of New York.
In 1984, Governor Mario Cuomo
convened the New York State Task
Force on Life and the Law, a blue rib-
bon commission composed of doctors,
ethicists, lawyers, religious leaders
and interested laypersons, with a
mandate to develop public policy on
anumber of issues arising from medi-
cal advances. In this report, it was

unanimously recommend/|ed]
that New York laws prohibiting
assisted suicide and euthanasia
not be changed. In essence, we
propose a clear line for public
policies and medical practice
between forgoing medical in-
terventions and assistance to
commit suicide or euthanasia.
Decisions to forgo treatment are
an integral part of medical prac-
tice; the use of many treatments
would be inconceivable without
the ability to withhold or to stop
the treatments in appropriate
cases. We have identified the
wishes and interests of patients
as the primary guideposts for

poverty, lack of access to good medical
care or membership in a stigmatized
social group. The risks of legalizing
assisted suicide and euthanasia for
these individuals, in a health care
system and society that cannot ef-
fectively protect against the impact of
inadequate resources and ingrained
social disadvantage, are likely to be
extraordinary.*6

In New York, “[a] person is guilty of
promoting a suicide attempt when he
intentionally causes or aids another
person to attempt suicide,”” a Class
E felony or worse, “[a] person is guilty
of manslaughter in the second degree
when ... [h]e intentionally ... aids
another person to commit suicide,”®
a Class C felony. Thirty years later,
we see New York revisiting the issue
while Florida’s courts and the Legis-
lature have not.

While some might consider as-
sisted suicide humane, Florida still
treats this action as a serious crime,
a felony. “Every person deliberately
assisting another in the commission
of self-murder shall be guilty of man-
slaughter.”*® Some believe that legal-
izing euthanasia, or allowing assisted
suicide, is the peak of a very slippery
slope. “It is, [however,] within the sole
discretion of each district attorney’s
executive power to orchestrate the
prosecution of those who violate the
criminal laws of this state.”®® In other
words, as with the Mcllroy case, pros-
ecutors can decide to allow for what
some phrase Aid-In-Dying by simply
not prosecuting the doctors and medi-
cal professionals who assist adults in
ending their own lives.

New Yorkers are again challenging

those decisions.

Assisted suicide and euthana-
sia would carry us into new ter-
rain. American society has never
sanctioned assisted suicide or
mercy killing. We believe that
the practices would be profound-
ly dangerous for large segments
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of the population, especially in
light of the widespread failure
of American medicine to treat
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would be most severe for those
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Aid-In-Dying, continued

this prohibition in court, but this
time there is legislation that will
be considered in tandem with the
efforts to make a change within the
courts. Just shy of two decades ago,
the Second Circuit held that “New
York does not treat similarly circum-
stanced persons alike: those in the
final stages of terminal illness who
are on life-support systems are al-
lowed to hasten their deaths by di-
recting the removal of such systems;
but those who are similarly situated,
except for the previous attachment
of life-sustaining equipment, are
not allowed to hasten death by self-
administering prescribed drugs.”s!
The United States Supreme Court
disagreed.

Aid-In-Dying may rest on a matter
of perspective regarding affirmative
conduct: while those on life-support
may consciously end that aid, an
act causing death, those not on life
support may not consciously seek
an act to cause their own death. In
an opinion by Chief Justice William
Rehnquist, there was no equal pro-
tection clause violation for the dif-
ferential treatment between the two
groups.®? Indeed, the Supreme Court
based its decision in the New York
challenge on a different principle,
that of bodily integrity as opposed to
the right to intend, ensure or “has-
ten” the process of death. One should
note, however, that Justice Sandra
Day O’Connor’s concurrence in Vacco
seems to indicate that there is no
prohibition against dying patients
obtaining palliative care, even if it
would “hasten” their death.

Unlike New York, Florida has an
expanded right to privacy written
into the Florida State Constitution:5
“[e]very natural person has the right
to be let alone and free from gov-
ernmental intrusion into the per-
son’s private life except as otherwise
provided herein. This section shall
not be construed to limit the pub-
lic’s right of access to public records
and meetings as provided by law.”?*
“The concept of privacy encompasses
much more than the right to control
the disclosure of information about
oneself. ‘Privacy’ has been used in-
terchangeably with the common un-
derstanding of the notion of ‘liberty,

and both imply a fundamental right
of self-determination subject only to
the state’s compelling and overriding
interest.”s

In the above-mentioned Florida
case of Krischer v. Mclver, 697 So
2d 97, 99 (Fla. 1997)), the Florida
Supreme Court evaluated the case
of Mr. Hall, a 35-year-old man suf-
fering from acquired immune defi-
ciency syndrome (AIDS) that was
contracted from a blood transfusion.
“Back in 1997, months before Oregon
would pass the nation’s first optional
death law, a Florida judge ruled a Cit-
rus County man with AIDS had the
right to choose the time of his death
with a physician’s help.”®® Review-
ing that determination, the Florida
Supreme Court found that Mr. Hall
was mentally competent and that he
was in obviously deteriorating health,
clearly suffering and terminally ill.
The court also found that it was Dr.
Mclver’s professional judgment that
it was medically appropriate and
ethical to provide Mr. Hall with the
assistance he might request at some
time in the future.

The Florida Supreme Court reject-
ed Aid-In-Dying or physician-assisted
suicide just shy of 20 years ago. While
Florida recognizes a right to privacy
and a right to autonomy, the “State
has a compelling interest in protect-
ing the integrity of the medical pro-
fession.”” On this ground, the issue
rose and, ultimately, fell:

The Florida Supreme Court
relied upon Glucksberg to de-
termine that Florida’s ban of
assisted-suicide did not violate
the Due Process Clause of the
Fourteenth Amendment to the
United States Constitution. In
addition, the Florida Supreme
Court relied upon Vacco to de-
termine that Florida’s Assisted-
Suicide Statute did not violate
the Equal Protection Clause
of the Fourteenth Amendment
to the United States Constitu-
tion. After exhaustive analysis,
the Florida Supreme Court in
Krischer also determined that
the Assisted-Suicide Statute
passed constitutional muster
under Florida’s State Con-
stitution, particularly under
Florida’s guarantee of priva-
cy contained in the Florida

Constitution’s declaration of
rights, Article I, Section 23, Flor-
ida Constitution.?®

The Florida Supreme Court did
provide hope for advocates of Aid-
In-Dying, not through the courts but
through the Legislature: “[w]e do not
hold that a carefully crafted statute
authorizing assisted suicide would be
unconstitutional. Nor do we discount
the sincerity and strength of the re-
spondents’ convictions.”® “The court
based its conclusion on Florida’s pri-
vacy provision and the federal Equal
Protection Clause but held that there
was no federal liberty interest in
assisted suicide guaranteed by the
federal Due Process Clause.”® As
with the court in Vacco, the Florida
Supreme Court stated that “[w]e can-
not agree that there is no distinction
between the right to refuse medical
treatment and the right to commit
physician-assisted suicide through
self administration of a lethal dose
of medication.”®® Ultimately, the
Florida Supreme Court opined that
“[bly broadly construing the privacy
amendment to include the right to
assisted suicide, we would run the
risk of arrogating to ourselves those
powers to make social policy that as
a constitutional matter belong only
to the legislature.”®? Still, no such
legislation has been proposed.

Proponents of Aid-In-Dying
Thirty years ago, “[t]he state of
Florida’s answer was that Gilbert
should have put his wife in a home in-
stead of killing her. Gilbert’s answer
to the state was that putting her in a
home would have been killing her in
a far crueler fashion than he did.”®?
With increasing costs of health care,
the numbers of elderly who need such
services and the wide availability
of palliative care, Florida’s answer
might not be the same today.
However, nearly 30 years after
Gilbert shot his wife, not much has
changed about Gilbert’s sentiment.
“Research shows that most Ameri-
cans do not die well, which is to say
they do not die the way they say they
want to—at home, surrounded by the
people who love them.”$* Further, the
billowing costs of end-of-life care may
prove not only to be odious, but also
fruitless for the intended beneficiary.
“The Dartmouth Atlas Project, which
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gathers and analyzes health care
data, found that 17 percent of Medi-
care’s $550 billion annual budget is
spent on patients’ last six months of
life.”®® Proponents of Aid-In-Dying
evoke not only the sentiments of
those who seek the assistance, but
also the families that bear the fiscal
and emotional costs. “[M]ost Ameri-
cans firmly believe in end-of-life op-
tions. Both Harris and Gallup polls
put the numbers around 70 percent
in the past year” Perhaps this is
what is precipitating new challenges
in New York, although not in Florida.

In 1997, both the United States
Supreme Court and the Florida Su-
preme Court made clear that there is
no fundamental right to die and that
New York’s prohibition on assisted
suicide does not violate the Equal
Protection Clause of the Fourteenth
Amendment. Recently, some have
tried to wrestle free of this prohibi-
tion. In Myers v. Schneiderman, the
Supreme Court, New York County,
denied the right to assistance in
committing suicide vis-a-vis an “in-
junction prohibiting prosecution of
the professionals who aid mentally
competent, terminally ill patients
with the means and/or methods to
end their lives.”®” The decision is cur-
rently being appealed, and it appears
that another challenge is mounting in
light of recent news.

Both California and Canada re-
cently legalized some form of assisted
suicide. “Several northern European
countries, including the Netherlands,
Belgium and Switzerland, also allow
assisted suicide.”8

While legislation is introduced
from coast to coast, Florida
remains silent

The legislation introduced in New
York would provide access to life-
ending prescription drugs. “It would
allow terminally ill, mentally capable
adults the option to self-administer
prescribed, life-ending medication.”®
Similar legislation was introduced in
New Jersey. “[T]The New Jersey bill
specifically states that utilization of
aid in dying under the law would not
constitute suicide or assisted suicide,
and that the underlying illness would
be listed as the cause of death on the

death certificate.”™

For New York and New Jersey, Cali-
fornia’s recent legalization of Aid-In-
Dying (along with Maynard’s story)
is setting the stage for this new leg-
islation. “Comparable legislation has
been considered but not passed in
Alaska, Connecticut, Delaware, the
District of Columbia, Hawaii, Iowa,
Kansas, Maine, Maryland, Massachu-
setts, Minnesota, Missouri, Nevada,
New Jersey, New York, North Caro-
lina, Oklahoma, Pennsylvania, Rhode
Island, Tennessee, Utah, Wisconsin
and Wyoming””! “In early October [of
2015], California’s End of Life Option
Act made the state the most recent to
legalize physician aid in dying (also
known as physician assisted suicide),
a process that allows terminally ill
patients to receive life-ending medi-
cation from physicians.””? “The Cali-
fornia law has built-in protections to
curb potential abuse. They include
the following: Patients must be ter-
minally ill and mentally sound; they
must be capable of administering the
medication themselves; and two doc-
tors must approve it. Hospitals and
doctors also have the option of not
offering end-of-life drugs.””

Some legal scholars argue that
“[t]he state’s legitimate interest in
the preservation of life is at its weak-
est and the individual liberty interest
is at its strongest when the patient
is terminal or incurable. When death
or incapacity is imminent, the state’s
arguments become less persuasive.”’
These arguments are often rebutted
by other options, such as palliative
care and allowing one to die by natu-
ral processes. Perhaps alleviating
pain and providing comfort during
the end-of-life processes will be a
happy medium for Florida.

An article published by The New
York Times™ discussed a viable alter-
native: Medicare Part Q: “To qualify
for Part Q, I would promise, upfront,
to forgo medical treatments that
evidence shows are outrageously ex-
pensive, not cost-effective, painful to
endure, and likely to extend my life,
if at all, by only months.”” As you can
guess, the Q stands for quality of life
and certainly not assistance in death.
“[Plalliative care, which is focused
on managing symptoms and reliev-
ing pain, [however,] isn’t available
to everyone ... . There are smaller
hospitals that don’t have palliative

medicine teams, and it may be hard
to get treatment even in urban ar-
eas.”” Discussed as a plan for the
99 percent, Part Q may be viable for
densely populated areas but may not
be a possibility for those retired in
various locations throughout Florida.
Still, Part Q may be a compromise
between the two groups of thought,
dying with dignity or living in agony
without legal redress.” Katy But-
ler says that Part Q “would help me
make the transition smoothly from
useful curative approaches to those
focused on sustaining my quality of
daily life, to ‘comfort care only’ and,
I hope, a gentle death at home. Doc-
tors, nurses and home health aides
would come to the house for as long
as I needed them. I'd get up to two
years of hospice benefits rather than
the current arbitrary six months. And
I'd save Medicare money.”™ Califor-
nia doctor Carin van Zyl may have
sighed in relief knowing that Aid-In-
Dying was an option, “[b]ut as a pal-
liative care doctor at the University
of Southern California Keck School of
Medicine, she’s worried the law might
lead people to consider lethal medi-
cations over other options that may
better accommodate their wishes.”®°
This, like all of the aforementioned
legal decisions, is the underlying con-
cern that seems to be eroding, espe-
cially in light of the Maynard story.

Closing thoughts

Sensational stories, outlier cas-
es and purely emotional reactions
make bad public policy. We must
carefully consider the compelling
state interest in protecting a vulner-
able population, some who might be
suffering from an underlying mental
illness, and the integrity of the medi-
cal profession. Oregon is following a
model that, leaving your moral issues
at the door, is working well enough
that someone from out of state, say
Florida or New York, could easily
visit in an effort to end one’s own
life. Surely the friends and family
who transport you to the West Coast
would not suffer criminal charges for
assisted suicide.

Change in Florida will likely come
from the Legislature. It is time that
Florida revisits the issue in light
of the data accrued: the physical
and fiscal costs, the state of the law,
changes in palliative care and, finally,
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moral concerns and changing social
values. Safeguards, such as those
that exist in Oregon and California,
should be evaluated and discussed.

Legal practitioners should advise
their clients of the changes in the
law. While it is still a crime to admin-
ister lethal drugs to another person
in some states, it is certainly not a
crime to transport someone out of
state to have a doctor do the same.
It is very likely that, should the law
not change, legal practitioners will
have a duty to advise their clients
of end-of-life alternatives that exist
in other states or in other countries
such as Canada.

As alegal profession, we owe a duty
to investigate the potential for abuse
and to safeguard what is clearly a
vulnerable population. While the in-
tent of a young Brittany Maynard
may not be called into question, there
should be guidelines for legal prac-
titioners to consult psychologists,
psychiatrists, treating physicians
and other health care professionals
when drafting living wills and health
care proxies. If not simply because
the law mandates it, it should be
done to maintain integrity amongst
the profession.
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A question that reaches beyond
Florida’s borders:
Are you ethically data secure?

Data security and breach have be-
come hot topics. Many lawyers have
participated in conversations with
clients about the various issues sur-
rounding data security, which include
general client liability, FTC actions,
disclosure requirements per the SEC
and Sarbanes-Oxley, cyber insurance,
and officer and director liability. What
about your own ethical duty as a
lawyer?

As lawyers, we possess a multitude
of sensitive private information. This
includes, but is not limited to, insider
information, health care informa-
tion, client payment information,
confidential information obtained in
discovery, etc. Some studies estimate
that up to 80 percent of the country’s
largest law firms have suffered a data
breach, many without knowing it, and
that law firms are ripe targets for
data breach. Attorneys walk around
with smartphones containing privi-
leged information, take papers home
for work purposes, read documents
openly on airplanes and dispose of
documents and equipment that con-
tain privileged information.

Attorneys actually have an ethical
duty to protect client information,
and many states have addressed the
topic in near unison. Florida Ethics
Rule 4-1.1 requires an attorney to

provide competent representation.
Florida Ethics Rule 4-1.6 requires
an attorney to keep client informa-

document/discovery storage. Reason-
able precautions include researching
the cloud service provider’s policies
and security processes. Many other
states have issued similar opinions
related to data security, including

President-

elect's

message
\ g
&

Larry H. Kunin

New York, Alabama, Arizona, Iowa,
Nevada and Pennsylvania.
Liability for attorneys can also
arise through traditional methods ap-
plicable to our clients. This includes
common law, contract duties with
vendors, payment processors and cli-
ents, HIPAA, HITECH and 47 differ-
ent state data breach laws. The topic
is much larger than can be covered by
this article, but the bottom line is to

tion confidential. Florida Ethics Rule
4-5.3 requires an attorney to properly
supervise non-lawyer assistants (who
may also possess and have access to
privileged information).

Florida Ethics Advisory Opinion
10-2 requires a lawyer to take ap-
propriate steps in the disposition
of equipment that stores privileged
information, including copy machines
(that have hard drives), printers, scan-
ners and fax machines. Florida Ethics
Advisory Opinion 12-3 requires that
lawyers take reasonable precautions
when using cloud computing, includ-
ing use of cloud email and/or cloud

assess: 1) where your law firm retains
privileged information; 2) whether
such information is secure; and 3)
steps and policies that can improve
data security.

See us in New Orleans: If you are
in or plan to be in the New Orleans
area on March 10, please join us for
a CLE and reception with The Flor-
ida Bar Board of Governors, details
found elsewhere in this newsletter.
If you have any questions or com-
ments, you should always feel free to
call (404/504-7798) or send an email
(lkunin@mmmlaw.com) to discuss
ways the Out-of-State Division can
generally serve your needs as an out-
of-state member of The Florida Bar.

Stay connected with the Out-of-State Divisiom

Facebook:

https:/lwww.facebook.com/

K TheFloridaBarOutOfStateDivision

https:/ltwitter.com/FLBarOOSD

Twitter:
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Judge Catherine Peek McEwen receives
Distinguished Federal Judicial Service Award

The Honorable Catherine Peek
McEwen of the U.S. Bankruptcy
Court, Middle District of Florida,
Tampa, is the first recipient of the
Chief Justice’s Distinguished Fed-
eral Judicial Service Award. The new
award, which recognizes an active or
retired federal judge for outstanding
and sustained service to the public,
especially as it relates to the sup-
port of pro bono legal services, was
presented by Chief Justice Jorge La-
barga during a January 28 ceremony
at the Supreme Court of Florida.

Judge McEwen’s commitment to
pro bono service reaches far back
into her legal career, when she was
an active participant in the Bay Area
Volunteer Lawyers Program, so her
appointment as a bankruptcy judge
in 2007 simply offered her new op-
portunities to serve.

She first focused on the problems
faced by pro se consumer debtors. She
worked with the local bankruptcy bar
and other judges to produce a video on
bankruptcy basics. This video now is
available online in English, Spanish

and Creole, and it has been used as a
template for national versions.
Judge McEwen has served on the
13th Judicial Circuit Pro Bono Com-
mittee since 2007, and she is the
immediate past chair. In 2015, she
helped organize a judi-

College of Law in 1982 and was an
attorney and later a shareholder at
Moffitt, Hart & Herron, which merged
with what is now Akerman LLP in
1991. She then had a private practice

in Tampa before moving to

cial pro bono summit to
educate state and federal
judges on what they can
do to encourage pro bono
service—and how they
themselves can contribute.

In 2013 and 2014, while
Judge McEwen was presi-
dent of the Ferguson-

White Inn of Court, she

worked to found the Wm.

Reece Smith Jr. Litigation

American Inn of Court for the Tampa
area. The Wm. Reece Smith Jr. Inn
adopted the H.E.L.P. program (Home-
less Experience Legal Protection) as
its pro bono project.

Judge McEwen has an unusual
background, having been a sportswrit-
er in Tampa in the 1970s. She gradu-
ated from the Stetson University

the U.S. Bankruptcy Court,
Middle District of Florida.

Note: Support of pro bono
legal services by members
of the bench is an activity
that relates to improve-
ment of the administra-
tion of justice. Accordingly,
a judge may engage in ac-
tivities intended to encour-
age attorneys to perform
pro bono services, including, but not
limited to participating in events to
recognize attorneys who do pro bono
work, establishing general procedur-
al or scheduling accommodations for
pro bono attorneys as feasible and
acting in an advisory capacity to pro
bono programs.

Andrew Kamensky is out-of-state
Pro Bono Award winner

The 2016 Pro Bono Service Awards
ceremony was held on Jan. 28, 2016,
at the Supreme Court of Florida. The
annual Pro Bono Service Awards rec-
ognize outstanding commitment to pro-
viding legal services to Florida’s poor.

The Florida Bar President’s Pro Bono
Service Award was established in 1981.
Its purpose is twofold: “to further en-
courage lawyers to volunteer free legal
services to the poor by recognizing
those who make such public service
commitments; and to communicate to
the public some sense of the substan-
tial volunteer services provided by
Florida lawyers to those who cannot af-
ford legal fees.” This award recognizes
individual lawyer service in each of
Florida’s specific judicial circuits.

The Out-of-State Division is
pleased to recognize Andrew Kamen-
sky of New York City, who received
the prestigious TFB President’s Pro

Bono Service Award.

Even in a law firm that values
pro bono service—for six consecu-
tive years, 100 percent of

the Iraqi Refugee Assistance Project).

Almost every month, Kamensky
takes a train to the Taconic Cor-
rectional Facility in Bed-

the 650 U.S. lawyers with
Hunton & Williams LLP
have devoted time to pro
bono service—the efforts of
partner Andrew Kamensky
stand out.

Over the past three years,
Kamensky has dedicated
more than 1,200 hours
to the legal needs of low-
income people. That’s on
top of his successful bank-
ruptcy practice at the New York City
office of Hunton & Williams. Most of
Kamensky’s pro bono work has been
with two projects: the Volunteers of
Legal Service’s Incarcerated Mothers
Law Project and the International
Refugee Assistance Project (formerly

ford Hills, N.Y., where he
provides legal services to
mothers who are in prison.
Kamensky has spent more
than 300 hours helping
more than 15 mothers over
the last three years.

The refugee project teams
lawyers and law students
to help refugees who need
assistance in navigating
the rules and processes of
resettlement in the United States.
Since the project’s creation, it has
expanded to include Syrian, Somali,
Afghan and other refugees.

Kamensky is a graduate of the Uni-
versity of Florida’s Levin College of
Law.

Sflabaroutofstaters.org
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The Florida Bar
Board of Governors Meeting

The Ritz-Carlton
New Orleans
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OOSD Events at the
Board of Governors Meeting

Thursday, March 70, 2076
712 noon - 1:45 pm
O0SD Executive Council Meeting (Open to all members)

Location: Jones Walker LLP,
207 St. Charles Avenue, Ste: 5100, New Orleans

‘ Thursday, March 70, 2016 ‘
7:45 - 5:30 pm
005D Continuing Legal Education

How to Gain Competitive Advantages & Clients
for the Modern Ethical Practice (3-5 hours)

Presenters: Ernie Svenson (www-paperlesschase-com)
and Timothy Chinaris (www-sunethics-com)
Location: Jones Walker LLP,

207 St. Charles Avenue, Ste- 57100, New Orleans

6 pm - 7 pm
Joint OOSD-BOG Reception
Location: The Ritz-Carlton, New Orleans

T A b g —_ Ghacs pei auwe e o

L ‘ i :;:_". 3
June 15-18, 2016

. The Florida Bar Annual Convention
(S T Hilton Bonnet Creek
Orlando
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Division News

The Florida Bar

L p—

Eamon A Abadin John F. Harkmess, Jr. William J. Schifmo, Jr.
President Executive Director President-Elect

February 17, 2016

Dear Flonida Bar Member:

The Board of Governors of The Flonda Bar will meet on Fnday, March 11th at The Ratz-
Carlton, New Orleans. The Board only meets outside of Florida occasionally, so it is our hope
that you will take advantage of this opporturaty to come see the Board of Governors in action.
The Board will convene promptly at 9:00 am.

The Out-of-5State Division of The Flonda Bar (Chnistopher C. Marquardt, President) and
the Board of Govemors are co-sponsonng a reception in the French Quarter Bar at The Fatz-
Carlton located at 921 Canal Street, New Orleans, Lowsiana 70112, from 6:00 p.m. until 7:00
p.m., on Thursday March 10th. This is your opportunity to meet members of the Board of
Governors and other Florida Bar members visiting New Orleans on this occasion. We look
forward to the opportunity to visit with you. Please join us for cocktails and hors d’oeuvres.
Mark your calendar now for the March 10th reception and provide your acceptance to attend the
reception and/or the Board meeting by email rsvp@floridabar. org

We encourage vou to attend the Board of Govemnors meeting on Friday, as well. The
agenda for the meeting will be summarized in The Florida Bar News and posted on the Bar’s
website (www floridabar org) approximately two (2) weeks prior to the meeting. We welcome
your input on any of the agenda items.

We look forward to seeing you in New Orleans!

Sincerely,

William J. Schifino, Jr., President-Elect

Michael J. Higer, President-Elect Designate

Christopher C. Marquardt, President, Out-of-State Division
John F. Harkness, Jr., Executive Director

Rosalyn A Scott, Assistant to the President

Willie Mae Shepherd, Program Admimistrator

651 East Jefferson Street * Tallahassee FL 32399-2300 » (830) 561-5600 + FAX: (830) 561-9405 » www flondabar.org
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Mission of the
Out-of-State Division

The purpose of the Out-of-State Division of
The Florida Bar is to provide an organization
for all Florida Bar members who reside outside
of the state of Florida. The division focuses not
on any specific practice area, but rather on the
common interests and needs of out-of-state
Florida Bar members as a whole. The division
works toward the goal of ensuring equitable
treatment for in-state and out-of-state Florida
Bar members. This is accomplished through
education, legislative and administrative re-
view; the production and update of a website
for division members and the public at large;
and the publication of a newsletter sent to the
division’s membership.

Out of state... Not out of touch...

www.flabaroutofstaters.org

Online CLE - 24/7

Since August 2000, The Florida Bar
has been offering its popular quality
CLE programs as online, on-demand
seminars through a partnership with
LegalSpan.

Online CLE programs offer the flexi-
bility of viewing programs at your own
pace, anytime, anywhere. Whether a
first-time or net-savvy user, Florida
attorneys are finding that online CLE
programs are time saving and easy
to use.

The Florida Bar’s catalog of online
and downloadable programs is ro-
bust, offering more than 200 pro-
grams, covering all practice areas. By
participating in these programs, attor-
neys can save time and money, with-
out sacrificing content. The complete
catalog of Florida Bar CLE courses
can be viewed at www.floridabar.
org/cle by accessing the LegalSpan
link under Online Courses.

~ and ~
Audio CD /Video DVD
products available

28 PRACTICE AREAS
OVER 200 PROGRAMS

For a complete list of CDs / DVDs,
visit www.floridabar.org/CLE.

Click “Order Online” and
search by City, Course
Number, Sponsor or Title.

CDs and DVDs come with
Electronic Course Materials
unless otherwise indicated.

9%

Sur\le; of Florida
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Board of Governors’ updates

We want you to stay informed on actions taken by The
Florida Bar Board of Governors. So, here are the latest
Board of Governors’ updates:

The Florida Bar Board of Governors met on Dec. 4,2015.
The major actions of the BOG and the reports received
included:

¢ The board unanimously voted that The Florida Bar
opposes term limits for judges at any level of Florida’s
state court system. The position is in response to
pending legislation for a constitutional amendment
to impose term limits on Florida’s appellate judiciary.
The 2016 legislative session begins on January 12. To
review The Florida Bar’s legislative positions, legisla-
tion of interest to the legal profession, weekly session
updates, information about Bar advocacy and other
links for those interested in the legislative process,
please visit www.floridabar.org/ legislativeactivity.

A recommendation by the Code & Rules of Evidence
Committee was approved by a vote of 33 to 9 that the
Supreme Court not adopt the amendments to Florida
Statutes §90.702 and §90.704, as amended by Chapter
2013-107 (regarding the Daubert standard), as rules
of evidentiary procedure to the extent they are proce-
dural. All Florida Bar members and legal organiza-
tions were given the opportunity to provide feedback
on the matter to the board by November 15 for review
prior to the vote; all feedback and letters received are
posted at www.floridabar.org / daubertfrye along with
additional information including the board materi-
als and the committee’s reports. The Code & Rules of
Evidence Committee submits three-year cycle reports
with recommendations regarding procedural adoption
of statutory substance amendments to the Code. The
next cycle report is due to the Florida Supreme Court
by Feb. 1, 2016. The Board of Governors receives and
must vote on all matters prior to submission to the
Supreme Court pursuant to Florida Rule of Judicial
Administration 2.140(b).

President-elect William J. Schifino, Jr., announced
that committee preference forms are now available on
the Bar’s website and must be submitted by January
15. Florida Bar members are encouraged to request

appointment to Bar committees to address the many
challenges facing the legal profession. For more infor-
mation on the process, the December 1 Florida Bar
News includes details and instructions.

The Florida Bar Wm. Reece Smith, Jr. Leadership
Academy, a multi-session training program designed
to assist a diverse and inclusive group of lawyers in
becoming better leaders within the legal profession

and their communities, is accepting applications
for the 2016-17 class. Applications are due January
15; information on the program and the applica-
tion form are available online at www.floridabar.org/
leadershipacademy.

The Board Technology Committee announced that a
special issue of The Florida Bar Journal will be pub-
lished in January focusing on technology’s impact on
the practice of law, and it will be available in an online
dynamic digital edition at www.floridabar.org/ journal
as well as in print. In this issue, a diverse group of
authors covers a variety of subjects of interest and
concern facing the profession relating to technology.
The goal of the special issue is to awaken the thoughts
of Florida lawyers to the changing landscape and to
encourage using collective wisdom to guide the practice
of law through the technological gauntlet.

e A proposed amendment to the Rules of Judicial Ad-

ministration was approved with joint amendments of
appellate and criminal rules allowing limited represen-
tation in cases and defining who is the lead attorney
in cases and how associate and covering attorneys can
appear in and leave cases. Also approved were proposed
amendments to Family Law Rules that would end
all references to Civil Procedure Rules. The proposed
amendments will be filed with the Florida Supreme
Court. Florida Rules of Court Procedure, proposed
amendments, guidelines for rules submissions and
rules of court procedure opinions are posted on the
Bar’s website.

¢ A proposed amendment to Bar Rule 4-1.5 was approved

on using lien modification attorneys at the end of a
personal injury or wrongful death case to handle nego-
tiations over health liens. Under the proposed amend-
ment, which must be approved by the Florida Supreme
Court, those attorneys could be hired in extraordinary
cases with disclosure and written approval of the client
and with a judge’s approval. The judge would also be
authorized to review and adjust the fees both of the
main tort attorney and attorneys handling the liens.

The Florida Bar Board of Governors met on Jan. 29,
2016. The major actions of the BOG and reports received
included:

¢ President Ramoén Abadin made a presentation on the
challenges facing the legal profession and the changes
technology has brought to the delivery of legal services.
The board discussed the presentation and the proper
Bar response to member input regarding these chal-
lenges, and what the Bar can do to increase access

Sflabaroutofstaters.org
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http://floridabar.us10.list-manage1.com/track/click?u=50ad51bd836c453824d89006b&id=8746402733&e=9615eb54f4
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Board of Governors’ updates (continued)

to justice and help its members impacted by these
challenges, particularly those in small firms. Private
non-lawyer providers in the legal marketplace and
options regarding these providers were also discussed.
President Abadin, as well as several board members,
said the Bar must act quickly on behalf of its members
or it risks being left behind and perhaps eclipsed in the
provision of legal services. Additional coverage of the
presentation will be in the February 15 issue of The
Florida Bar News.

Efforts to oppose a proposed constitutional amend-
ment establishing term limits for appellate judges will
continue until the 60-day legislative session ends. The
Florida Bar adopted a position to oppose term limits for
any state court judges in Florida, either on the trial or
appellate bench, during its December 4 meeting after
joint resolutions were introduced in the Florida House
and Senate. The resolutions would limit appellate
judges to no more than two appearances on the merit
retention ballot, which, depending on when they were
appointed, would give a maximum term of between 12
and 15 years. The legislative position was published
in the Jan. 1, 2016, Florida Bar News. A formal notice
of the legislative position is published at this link.
According to the National Center for State Courts, no
other state in the United States has term limits for
state court appellate judges.

¢ The Board Review Committee on Professional Ethics

and the Board Technology Committee’s joint efforts to
study the future of the Bar’s Lawyer Referral Service
and to respond to the Supreme Court’s mandate to
suggest rules prohibiting lawyers from belonging to
for-profit referral services unless owned or operated by
Bar members will be discussed in a preliminary report
at the board’s March 11 meeting. The report will also
address how the Bar should view private companies
such as Avvo and LegalZoom as matching services for
lawyers and clients versus referral services. The Board
Program Evaluation Committee is also reviewing the
Bar’s Lawyer Referral Service, and its report is also
expected in March.

¢ A proposed change to the comment to Rule 4-4.2 ad-

dressing when lawyers can contact public officials who
are represented by government attorneys was rejected
by the Board Review Committee on Professional Eth-
ics, ending attempts by organizations affiliated with
government lawyers to amend the rule or its comment.

¢ A special committee has been announced to include

law school deans, the Florida Board of Bar Examiners,
Supreme Court justices, and The Florida Bar to look
at proposed changes to the certified legal intern rule
and issues related to The Florida Bar Examination.

COMMIT 10 HOURS THIS YEAR
TO THE OOSD!

A 10-hour yearly commitment to the OOSD (less than one hour per month)
translates to doing just one of the following activities:

1) Support the division by attending executive council meetings;

2) Join and participate in a committee for the next year;

3) Write one substantive article for State-to-State;

4) \Volunteer to write materials and present one hour of CLE a year;
5) Volunteer to be a mentor for law students; or

6) Help update, improve and maintain the division’s website.
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EDITOR’S CORNER
Your Out-of-State Division wants to
help your practice

Your Out-of-State Division continues to provide programs and networking opportunities for
you. As our president discusses in his article on page 3, we will have an executive council meet-
ing in New Orleans on March 10, beginning at noon local time, followed by a CLE seminar. The
seminar, entitled “How to Gain Competitive Advantages & Clients for the Modern Ethical Law
Practice,” will be held at the same location (Jones Walker LLP, 201 St. Charles Avenue, Ste. 5100,
New Orleans) and will run from 1:45 p.m. to 5:30 p.m.

You’ll see in this edition the many programs available to OOSD members. Joining provides
many benefits. One of my favorites involves the work of this publication to introduce you to other
out-of-state members who share a desire to develop their respective practices. As a reminder, on
page 16, you'll find the mission of the Out-of-State Division.

We hope you continue to enjoy the all-cyber version of State-to-State. You should be receiving
a link to each edition of the newsletter that allows you to view the edition online in color at your desk or on your
mobile device. We continue to look for ways to enhance the State-to-State. By doing so, we can better serve out-of-
state lawyers. Remember, too, that you can feature yourself or your law firm as well. It should be a win-win for
everyone. We challenge you to think of new ideas on how the OOSD can continue to improve services to Florida
lawyers practicing out of state.

Your publication continues to grow. And we’d like even more! You'll see throughout the State-to-State our requests
for contributing authors. We feature articles from members in Florida and elsewhere who share ideas and articles
of interest to out-of-state lawyers. Our content continues to increase because of you. Our contributing authors ap-
pear prominently, and we include the information you’d like others to read about your practice. We have two goals
here: to present your ideas to a broad audience and to introduce the readers to you. We want to help your practice.

So, send us your articles, and we’ll get you published as quickly and as often as we can. And by all means, please
let us know how we can serve you better. Please feel free to contact me via email at dworkman@bakerlaw.com or by
telephone at 202/861-1602. We also look forward to seeing you at one of the local receptions or at OOSD meetings.

The Florida Bar provides great support and opportunities for its members. Our OOSD president, the other officers
and our executive council members are here to support the specific needs of out-of-state Florida Bar members.
The Out-of-State Division is here to help you turn these shared interests into a strong professional practice. We're
not shy—we want to help you develop business. So, please, get involved!

D. WORKMAN

—Don Workman, Editor Yy

Author! Author!

4 The Out-of-State Division offers its mem-
”Zu";;f_men 'x_ bership a valuable forum for the exchange
L of information on legal issues affecting our

Christopher C. Marquardt, Atlanta, Ga. .......ccceccveeeeiieeniiieeniieeerieeeeieeeeree e President IMESED FEEERe: 10 52Ty CiaEe;

Lawrence H. Kunin, Atlanta, Ga. ............ . President-Elect LI el el @ Iarge Cross section of
our members to contribute articles, news

FLORIDA...
was
discovered

State-to-State

THE PUBLICATION OF THE OUT-OF-STATE DIVISION OF THE FLORIDA BAR

Tiffany N. McKenzie, Atlanta, Ga. .......ccccociiiiiiiiiiiiniieieeeeteeiee e Treasurer .

Matthew L. Kahl, Atlanta, Ga. .......cccceeevuiieeiiieeeiiee ettt e Secretary and announcements to this newsletter.
Timothy P. Chinaris, Nashville, Tenn. ..... Immediate Past President For those of you who would like to see
Willie Mae Shepherd, Tallahassee, Fla.........cccccocovveeecveeeeiieeennnenn. Program Administrator your work in print, the rules for publication
Donald A. Workman, Washington, D.C. ........ccccccoiiiiiiiiiiiiiiieeceee e Editor are simple: The article should be related to
Matthew L. Kahl, Sandy Springs, Ga. ..... Associate Editor a subject of general interest to legal prac-
Susan L. Trainor, Tallahassee, FLa. .......cocoeeeeeieeeeeeeeeeeeeeeeeeeeeeeee e Staff Editor titioners with multijurisdictional practices.
Clay Shaw, Tallahassee, FIA. .......cccoeiiieiieeieeeeeeeeeeeeeee et senns Layout Articles focused on your home state are

less appealing than issues impacting a

State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editorially number of jurisdictions

reviewed and peer reviewed for matters concerning relevancy, content, accuracy and style.
State-to-State is sent electronically to more than 14,000 legal practitioners throughout
the United States.

Statements or expressions of opinion or comments appearing herein are those of the
contributors and not of The Florida Bar or the division.

Please send documents in MS Word
format via email to Don Workman,
dworkman@bakerlaw.com.

Please help your colleagues to get to

The deadline for the SUMMER 2016 issue is April 8, 2016. Articles should be of interest
to legal practitioners with multijurisdictional practices. Please submit articles in a Word
format via email to Don Workman, dworkman@bakerlaw.com. Please include a brief
biography with contact information and a photograph of the author. If a digital photo is
not available, please mail a print to The Florida Bar, OOSD, 651 East Jefferson Street,
Tallahassee, FL. 32399-2300.

know you by including a brief biography
with contact information, and include a
head and shoulders photograph. Your
photo and bio will be kept on file and need
only be submitted once.
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The Out-of-State Division appr(-aéiates the articles submitted for this edition by our contributing authors. They
can serve as a resource to fellow division members who might have a question regarding these authors’ areas of

expertise or if a referral is needed.

Brian D. Burgoon is an out-of-state member of The
Florida Bar Board of Governors. He is a past member of
The Florida Bar Executive Committee, past chair of The
Florida Bar Disciplinary Review Committee and past
chair of The Florida Bar Rules Committee. He practices
business litigation, civil litigation and personal injury
with the Burgoon Law Firm LLC in Atlanta, Ga. He can
be reached at 404 /260-5147 or burgoon@burgoonlaw.com.

Larry H. Kunin is president-elect of the Out-of-State
Division and also serves on The Florida Bar Standing
Committee on Law Office Technology. He is a member of
the Executive Council of the Business Law Section and
immediate past chair of the Computer & Technology Law
Committee of the Business Law Section. He practices
technology-related, intellectual property and business
litigation. He can be reached at 404/504-7798 or lkunin@
mmmlaw.com.

Christopher C. Marquardt, OOSD president, is a
counselor and trial lawyer who prides himself on helping
his clients solve complex problems. He has a diverse trial
practice that focuses substantively on commercial litiga-
tion and a wide array of labor and employment matters.
He also serves as outside general counsel to educational
institutions. He has litigated complex disputes for publicly
traded companies, privately held corporations, small busi-
nesses, nonprofits and individuals. He can be reached at
404/881-7827 or chris.marquardt@alston.com.

Cory H. Morris maintains a practice in Suffolk County,
N.Y,, and is the secretary of the Suffolk County Bar Associ-
ation’s Academy of Law. He received a bachelor’s degree in
criminal justice from Adelphi University in 2008, a mas-
ter’s degree from Adelphi’s Derner Institute of Advanced
Psychological Studies in 2010 and graduated cum laude
from Touro Law Center in 2012. He is the 2013 recipient
of the Equality Award from the New York Civil Liberties
Union, he serves as an advisory board member for Nas-
sau Suffolk Law Services and is an adjunct professor at
Adelphi University. He can be reached at 631/450-2515
or coryhmorris@gmail.com.

Donald A. Workman, OOSD past president and State-
to-State editor, is a partner in the Business Group and
head of BakerHostetler’s bankruptcy and creditors’ rights
practice in the Washington, D.C., office. His practice areas
include business bankruptcy, creditors’ rights, debtor reor-
ganizations, general insolvency, stockbroker liquidations
and commercial litigation. He can be reached at 202/861-
1602 or dworkman@bakerlaw.com.

Become a contributor!

See submission information on page 19.
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Stay current on ethics:

| / |\ Free publication now available
! / \

R . u In the past, out-of-state Florida Bar members have found that it can be difficult to stay abreast of
ethics developments in Florida. Now, two free resources are available to help you stay current in this
important area. The “2014 Florida Legal Ethics Review” by Tim Chinaris is available free of charge. This

comprehensive compendium concisely summarizes developments in Florida legal ethics during 2014,
including rule changes, cases and ethics opinions of interest. Arranged topically, the subjects covered are: Rule Changes (including

Proposed Rule Changes); Advertising; Attorney-Client Relationship; Candor Toward the Tribunal; Confidentiality and Privileges;

Conflicts of Interest (Including Disqualification); Disciplinary Proceedings; Fees (Including Attorney’s Liens); Ineffective Assistance

and Right to Counsel; Law Firms; Legal Malpractice; Professionalism; Public Official Ethics and Public Records; Rules and Ethics

Opinions; Trial Conduct; Trust Funds; Unauthorized Practice of Law; and Withdrawal From Representation. To get your free copy,

just send an email request to tchinaris@gmail.com. A copy will be emailed to you in PDF format. And stay up-to-date with legal

and judicial ethics on a daily or weekly basis by visiting the comprehensive ethics website “sunEthics” (www.sunethics.com). This
site offers summaries of cases and ethics opinions as they are released; links to everything related to Florida legal ethics, judicial
ethics, bar admissions and professionalism; and links to ethics resources throughout the nation.
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The Florida Bar and LegalSpan:
Bringing online CLE to attorneys

Since August 2000, The Florida Bar
has been offering quality CLE programs
as online, on-demand seminars through a
partnership with LegalSpan. The popularity
of this type of delivery method has been
growing exponentially ever since.

With increasingly hectic schedules and
the rising cost of travel, attorneys are turn-
ing to the Internet to meet their educational
needs. Online CLE programs offer the flex-
ibility of viewing programs at your own
pace, anytime, anywhere.

Whether a first-time or net-savvy user,
Florida attorneys are finding that online CLE
programs are time saving and easy to use:

“l am very pleased to be able to have
these seminars made available to mem-
bers of The Florida Bar. With the format
you have provided, | feel that | am at the
seminar, and | have the materials which
| can download and save for future ref-
erence. Thanks for a great product well
presented and technically friendly!”
—Andrew, Live Oak

“Excellent resource. A very convenient
way to engage in continuing educa-
tion that has high-quality speakers and
content.”

—Bruce, Miami Beach

“This is the greatest thing ever invented.
| can now complete my CLE require-
ments at home. Everything was so easy.
Thank you.”

—Sheila, Largo

“Terrific site and material. It makes it
much easier to get CLE credit, and
makes the materials much more use-
ful since they can be viewed multiple
times.”

—Thomas, Brandon

“I found this online seminar to be conve-
nient, understandable and user-friendly.
1 will use this method more in the future.
Thank you for this informational and
convenient seminar.”

—Gerald, West Palm Beach

With the explosion of MP3 players and
iPods in the market, LegalSpan developed
the technology to enable The Florida Bar
to introduce downloadable audio versions
of its CLE programs. Since its inception in
March 2006, the downloadable versions
of The Florida Bar’s CLE programs have
become as popular a method of obtaining
education as online CLE. “We want to foster
greater collaboration among members and
a more vibrant educational dialogue. Attor-
neys learn best at their own pace, in their
own way, in a comfortable environment. Our
online options give members educational
content when and where they want it,” says
Programs Division Director Terry Hill.

The Florida Bar’s catalog of online and
downloadable programs is robust, offer-
ing more than 200 programs, covering all
practice areas. Attorneys are able to enjoy
time and money savings, without sacrificing
content, by participating in these types of
programs. The complete catalog of Florida
Bar CLE courses can be viewed at www.
floridabar.org/cle by accessing the Legal-
Span link under Online Courses.
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Christopher C. Marquardt,
President

Alston & Bird LLP

1201 W. Peachtree Street N.W.

Atlanta, GA 30309

404/881-7827

Fax: 404/253-8741

chris.marquardi@alston.com

Larry H. Kunin, President-Elect
Morris Manning & Martin

3343 Peachtree Road N.E.
Atlanta, GA 30326-1022
404/504-7798

Fax: 404/365-9532
lkunin@mmmlaw.com

Matthew L. Kahl, Secretary
Aldridge Pite LLP

3575 Piedmont Road N.E., Ste. 500
Atlanta, GA 30305-1623
404/994-7467
mkahl@aldridgepite.com

Tiffany N. McKenzie, Treasurer
Bryan Cave LLP

1201 W. Peachtree Street, Floor 14
Atlanta, GA 30309-3449
404/915-0980
tiffany.mckenzie@bryancave.com

Timothy P. Chinaris, Immediate
Past President

P.O. Box 120186

Nashville, TN 37212-0186

615/460-8264

Fax: 615/460-6004

tchinaris@gmail.com

W. Bard Brockman

Bryan Cave LLP

1201 W. Peachtree Street N.W.,
Floor 14

Atlanta, GA 30309-3471

404/572-6600

Fax: 404/572-6999

bard.brockman@bryancave.com
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OUT-OF-STATE DIVISION EXECUTIVE COUNCIL

Brian D. Burgoon

Burgoon Law Firm LLC

659 Auburn Avenue N.E., Ste. 147
Atlanta, GA 30312-1983
404/260-5147

Fax: 866/805-5997
burgoon@burgoonlaw.com

Tan M. Comisky

Blank Rome LLP

One Logan Square

130 N. 18th Street
Philadelphia, PA 19103-6933
215/569-5646

Fax: 215/832-5646
icomisky@blankrome.com

William A. Lee II1

O’Donnell Lee McCowan &
Phillips LLC

P.O. Box 559

Waterville, ME 04903-0559

207/872-0112

Fax: 207/872-0002

walee@olmplaw.com

Eric L. Meeks

Meeks Law Firm Inc.

P.O. Box 8098

Cincinnati, OH 45208-0098
513/826-0229

Fax: 513/826-0231
emeeks@meekslawfirm.com

E. Duffy Myrtetus

Goodman Allen Donnelly

4501 Highwoods Parkway, Suite 210
Glen Allen, Virginia 23060

(804) 346-5317 Direct

(804) 346-5954 Fax
EDMpyrtetus@goodmanallen.com

Richard A. Tanner

DeBeaubein Knight Simmons
Mantzaizis

723 E. Park Avenue

Tallahassee, FL. 32301

850/201-3655

rt7@dbksmn.com

John C. Voorn

6231 W. 129th Place

Palos Heights, IL 60463-2336
708/403-5050

Fax: 708/403-9667

Jjev@hdoml.com

Mindi Wells

The Supreme Court of Ohio
65 S. Front Street, Floor 7
Columbus, OH 43215-4131
614/387-9500
mindi.wells@sc.ohio.gov

Donald A. Workman

Baker Hostetler LLP

1050 Connecticut Avenue N.W.,
Ste. 1100

Washington, DC 20036-5318

202/861-1500

Fax: 202/861-1783

dworkman@bakerlaw.com
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Membership Application for

The Florida Bar
Out-of-State Division

More than 10 percent of Florida Bar members reside outside the state of Florida.

Although the division represents the interests of all lawyers outside the state, active participation in the
division requires an election on the annual dues statement and, of course, the payment of dues (only
$35).

Membership in this division will provide a forum for communication and education for the
improvement and development of your practice through:

a reduced fee for division-sponsored continuing legal education programs

a newsletter especially designed for out-of-state practitioners

a ready network for referrals and access to information through regional coordinators
a web page especially designed for out-of-state practitioners

an annual free online ethics CLE

To join, make your check payable to The Florida Bar and return your payment in the amount of $35 and
this completed application form to OOS Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, FL
32399-2300. Membership will expire June 30. Dues will not be prorated.

OOS Member Division Dues (ltem number — 8161001)
OOS Affiliate Division Dues (Item number — 8161002)

Name: Florida Bar Number:

Firm:
Office Address:
City/State/ZIP:

Email:

METHOD OF PAYMENT (CHECK ONE)

O Check Enclosed (payable to The Florida Bar)
O Credit Card: O Mastercard Q Visa O Discover OAMEX

Name on Card:

Card Number: Expiration Date:

Signature:

To learn more, visit our website at www.flabaroutofstaters.org or contact the
program administrator at wshep@flabar.org.
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Share With a
student!
THE FLORIDA BAR - OUT-OF-STATE DIVISION
APPLICATION FOR STUDENT MEMBERSHIP

More than 10 percent of Florida Bar members reside outside the state of Florida.

The Out-of-State Division seeks to keep its members informed of recent developments that could impact
their practice as out-of-state Florida attorneys. Further, the division promotes opportunities to network—both
socially and professionally—with other out-of-state Florida attorneys. Membership in the division provides ac-
cess to the division’s newsletter (State-to-State), the division’s website (www.flabaroutofstaters.org), division-
sponsored continuing legal education programs and division meetings.

Student membership in the division will:

v Afford an opportunity to network with out-of-state Florida attorneys who can offer insights on practicing law
as a Florida attorney outside the state.

v’ Allow for communication with Florida lawyers practicing in a variety of locales nationwide.

v’ Provide the member with access to the division’s newsletter and website, which are designed especially
for out-of-state practitioners, and an opportunity to submit articles for publication.

v Entitle the member to a reduced fee for division-sponsored continuing legal education programs.

To join, send this completed application form to:

Out-of-State Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, Florida 32399-2300.
(The application form also may be sent by email to OOSD. Student.Member @ gmail.com.)

Student membership will expire upon admission to The Florida Bar or one year after graduation
from law school, whichever occurs first. There is no membership fee for students.

NAME:
SCHOOL:
DATE OF GRADUATION (MO./YR.):

ADDRESS:

PHONE:
EMAIL:

LIST ANY CITIES/STATES IN WHICH YOU HAVE A PARTICULAR INTEREST:

SIGNATURE:
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Continuing Legal Education
Application for Course Attendance Credit

The Florida Bar
Legal Specialization & Education
651 E. Jefferson Street
Tallahassee, FL 32399-2300
(850)561-5842 (Phone) (850)561-9421 (Fax)
clemail@flabar.orq

Attorney #

Address:
City:

Phone:

Activity Title:

Sponsor Name:

Date and Location of Course:

Please attach a course brochure and/or outline which:

(A) Fully describes the course content and level of presentation
(B) Indicates the time devoted to each topic covered within the program
(C) Identifies the instructors

CERTIFICATION CREDIT

Please indicate certification area(s):

For more information on The Florida Bar’s Board Certification program,
visit: www.floridabar.org/certification

Total Minutes on Instruction: (excluding breaks, meals and introductions and based on a 50 minute hour)

Total Credit (Total Minutes Divided by 50 = Credit Hours)
50

If requesting Ethics, Professionalism, Substance Abuse, Mental lliness Awareness or Bias Elimination Credit, please check
appropriate box below.

[] Ethics Substance Abuse [] Bias Elimination

[] Professionalism L Mental lliness Awareness

NOTE: If you have completed the minimum number of required CLER hours, and are not seeking Certification credit, please
do not submit further courses for evaluation. There is no carry over of hours in Florida from one reporting period to the
next.

Materials submitted for CLE credit review will be discarded once the credit has been determined.
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope.
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