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Join us in Orlando for the
2016 TFB Annual Convention
Calling all out-of-state Florida
Bar members: We would love for
you to get more involved with our
Out-of-State Division!
A great way for you to learn more
about our work, and to become more
actively engaged in the division, is
to join us for our executive council
meeting at The Florida Bar’s Annual Convention. This year’s annual
meeting takes place at the Hilton
Orlando Bonnet Creek Resort, Orlando, Fla., June 15-18, 2016, and
our executive council meeting will
be held at 8 a.m. on Friday, June
17, also at the Hilton.
Here are some great reasons to
come to the meeting:
1. We always welcome input from
out-of-state members on ways
that the Out-of-State Division
can do more to improve your
Florida practice. Attending this
meeting in person will give you
a great opportunity to share your
views.
2. There are plenty of opportunities
for members to serve the division
in formal roles. Attending the
meeting will give you a chance
to learn more about our committee structure and to sign up for
a committee of interest to you.

3. We are looking to build a division leadership pipeline. Several members of the Executive
Council have served the OOSD
for years, and bring valuable ex-

President's
message

Christopher C. Marquardt

perience to the table. Each year,
members of our Nominating
Committee look for new volunteers who might be future officers. Attending the meeting will
give us a chance to meet you and
to include you in our work.
4. Our executive council meeting
will be attended by the out-ofstate members of the Board of
Governors, and will be visited
by The Florida Bar’s president.
Attending the meeting will give

you a good chance to learn more
about current events and discussions taking place at the Bar.
As I have explained in the past,
the mission of our Out-of-State Division is to represent the unique
interests of our members—licensed
Florida lawyers who live and work
in places other than Florida. Coming together at the annual meeting,
we network and make new friendships. It’s a great way to strengthen
your Florida practice. All of the
officers believe in the value proposition that the division provides to
our members, and we would love to
grow our membership to include all
those eligible Bar members who are
not presently involved. Please join
us and invite a friend.
If you have any feedback on the
upcoming annual convention, or
anything else, please do not hesitate to let us know. As officers of
the Out-of-State Division, we always want to hear from you with
thoughts about ways we can better
serve your needs. I can be reached
by phone at 404/881-7827 or by
email at chris.marquardt@alston.
com. We hope to see you in Orlando!

Need to meet your CLE requirements— for free?
Many of you may not know it, but The Florida Bar offers a large number of CLE programs at no cost to its members.
This is especially useful to out-of-state members in states where there is not a mandatory CLE requirement. To
access these programs, go to The Florida Bar’s website (www.flabar.org) and click on the “CLE” tab in the upper
right-hand corner. Scroll down to “Online Courses” and click on “Catalog of Courses.” That brings you to a list of
offered programs. If you click on either “Discounted or Reduced Price Programs” or “Law Practice Management,”
you will see more than 30 hours of free online course offerings. That, combined with the free ethics tape the OOSD
provides, should pretty much let you fulfill your CLE requirements.
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Florida’s Constitution
Revision Commission
by Lansing “Lanse” Scriven
A state’s constitution is the governing document
that describes the
structure of the
s t a t e ’s g o v e r n ment and outlines
its citizens’ fundamental rights
beyond those emL. SCRIVEN
bodied in the federal constitution. Thus, amending
a state constitution carries with it
profound implications. Florida has
the distinction of having more ways
to amend its state constitution than
any other state. The Florida Constitution may be amended through:
1) proposed amendments placed
directly on the ballot through a
joint resolution of the Florida Legislature; 2) a multistep citizens’
initiative process; 3) a constitutional convention; 4) the Taxation
and Budget Commission, which can
recommend taxation and budgetary
process changes; and 5) the Constitution Revision Commission. The
last of these processes is the subject
of this article.
Constitutional authority
Once every 20 years, the Constitution Revision Commission, or
“CRC” as it is known, convenes to
consider revisions to Florida’s Constitution. Article XI, Section 2, of
the Florida Constitution, provides
the authority for the CRC. The proposed revisions can run the gamut
from technical changes intended to
clarify conflicting language in the
constitution to completely new initiatives. Pursuant to Article XI, Section 2, the CRC is to be established
within 30 days before the convening
of the 2017 Regular Legislative Session. The 2017 Legislative Session
is slated to convene on Mar. 7, 2017.
Thus, appointments to the 2017-18
CRC are anticipated in late 2016 or
early 2017.
Article XI, Section 2, provides
that:
flabaroutofstaters.org

[e]ach constitution revision
commission shall convene at
the call of its chair, adopt its
rules of procedures, examine
the constitution of the state,
hold public hearings, and, not
later than one hundred eight
days prior to the next general
election, file with the custodian
of state records its proposal, if
any, of a revision of this constitution or any part of it.

CRC have not been appointed, it is
speculative to outline the process
the CRC will follow in developing
proposals to place on the 2018 ballot. Based on the process by which
proposals advanced through the
1997-98 CRC, however, it is reasonably anticipated that the procedures the 2017-18 CRC will adopt
may include some of the following:

Appointments
Article XI, Section 2, provides
that the CRC is composed of 37
members, consisting of:

• Submission of proposals to the
CRC from the public;

• The attorney general;
• Fifteen members selected by the
governor;

• Public hearings;

• Filing of proposals by individual
CRC members;

• Nine members selected by the
Senate president; and

• Receipt and numbering by the
CRC secretary of public proposals and individual member
proposals endorsed by a designated minimum number of CRC
members;

• Three members selected by the
Supreme Court chief justice with
the advice of the other justices.

• Review, consideration and issuance of advisory reports by CRC
committees;

The governor designates one
member of the CRC as its chair.
Pursuant to Section 286.035, Florida Statutes, the chair of the CRC
is authorized “to employ personnel
and to incur expenses related to
the official operation of the commission or its committees, to sign
vouchers, and to otherwise expend
funds appropriated to the commission for carrying out its official duties.” Under Article II, Section 5 of
the Florida Constitution, a state
or local officer may be a member
of a CRC—as an exception to the
prohibition on dual office holding.
Vacancies in the CRC’s membership
are filled in the same manner as the
original appointments. Additionally, Section 286.035 directs all state
and local agencies to assist the CRC
in carrying out its responsibilities.

• Consideration of proposals by the
full CRC;

• Nine members selected by the
House speaker;

Commission process for
developing proposals
Since the members of the 2017-18
4

• Additional public hearings;
• Final review and approval of proposals by the full CRC; and
• Submission of proposals to the
secretary of state for placement
on the November 2018 ballot.
Unlike proposed amendments to
the state constitution through the
citizen initiative process, amendments proposed by the CRC may
embrace more than one subject.1
Looking back, the 1997-98 CRC
submitted nine constitutional revisions to the secretary of state for
inclusion on the November 1998
ballot, one of which related to the
structure of the judiciary. These
revisions are summarized in the
following table:
State-to-State — Summer 2016

Florida’s CRC continued
REVISION PROPOSALS
1997-98 CONSTITUTION REVISION COMMISSION
Topic

Revision

1) Environment

Extended P-2000 bonding authority, unified Game and Fresh Voters
Water Fish Commission and Marine Fisheries Commission Approved
and expanded upon the state policy to protect and conserve
the natural resources of the state.

2) Education

Directed the state to provide an efficient, safe and high-quality Voters
system of public education and provided that education is a Approved
paramount duty of the state.

3) Judicial – Revision 7

Provided for local option to adopt a system of merit selection and Voters
retention of trial judges, increased county court judges’ terms to Approved
six years and provided that the State of Florida would assume
much of the expense associated with the judiciary.

4) Cabinet Restructuring
– Treasurer and
Comptroller

Streamlined the Cabinet from six to three members: the Voters
attorney general, the commissioner of agriculture and the chief Approved
financial officer.

5) Basic Rights

Provided that women and men are equal before the law, Voters
provided that no person shall be deprived of any right because Approved
of national origin and revised the term physical handicap to
physical disability.

6) Local Government

Broadened tax exemptions for governmental uses of municipal Voters
property, permitted local option exemption for tangible personal Approved
property tax exemption and addressed ex parte communication
limitation as it related to local governments.

7) Election Reform

Improved ballot access for minor parties and independent Voters
candidates, provided public financing of campaigns for Approved
statewide candidates, permitted candidate for governor to run
in primary without announcing running mate and provided for
nonpartisan school board elections.

8) Firearms

Provided for local option for waiting period and criminal checks Voters
associated with the sale of any firearm.
Approved

9) Miscellaneous

Provided for miscellaneous technical or noncontroversial Voters
revisions.
Approved

The Florida Bar
Although The Florida Bar is not
authorized to make an appointment
to the CRC, the Bar intends to be
actively engaged in the CRC process.
Among other things, the Bar will
collaboratively work with the LeRoy
Collins Institute and other project
partners to provide a forum for the
exchange of varying ideas and concepts to educate citizens regarding
the CRC process. Additionally, President-Elect Bill Schifino has appointed a Special Committee on the 2017
CRC, consisting of various Board of
Governors members. This committee
flabaroutofstaters.org

Outcome

will monitor the activities of the CRC
and, along with other groups, coordinate the Bar’s role as an unbiased
resource to those engaged in the CRC
process.
Conclusion
Florida’s laws are changed routinely as the Florida Legislature convenes
on an annual basis in Tallahassee. In
contrast, the CRC is a once-every20-years occurrence. Amending the
state constitution, particularly when
that authority is vested in individuals who are unelected appointees
with the power to place constitutional
5

amendments directly on the ballot,
has profound and far-reaching consequences. All lawyers, including our
members who practice out-of-state,
would be well-served to be engaged
in, and to monitor the activities of,
the CRC.
Endnote
1 Article XI, Section 3 of the Florida
Constitution provides that “an initiative shall
embrace but one subject and matter directly
connected therewith.” There is no comparable
language in Section 2, which establishes the
CRC. See also Fine v. Firestone, 448 So. 2d 984
(Fla. 1984).
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Just say NO!

Responding to Florida and federal
subpoenas for lawyers and their files
by John W. Allen
The fault, dear
Brutus, is not in
our stars, but in
ourselves. —Julius
Caesar, Act I, Scene
2
Introduction:
The need to
resist
J. ALLEN
Once a rarity, a
subpoena to a lawyer and for client files has become
common. Especially popular with
bankruptcy trustees and in estate
and trust contests, the subpoena to
a lawyer and law firm for representation files and lawyer testimony
results in an enormous expense of
time and money and, worst of all,
irreparable damage to the attorneyclient privilege.
In addition, a subpoena is often an
“invitation to the next lawsuit,” raising multiple issues of professional
responsibility, including privilege
and confidentiality, as well as exposing the lawyer to potential civil and
criminal liabilities.
The spectacle of a lawyer testifying
about a confidential lawyer-client
communication, or a lawyer’s client
representation file being marked as
an exhibit, is not desirable. Such practices invariably weaken the attorneyclient privilege as to all lawyers and
clients. This comes at a great cost not
only to our legal culture, but also to
our entire society.
The attorney-client privilege is the
greatest engine of law enforcement in
our nation. Thousands of times each
day, the privilege achieves voluntary
legal compliance, at no public cost
and with no government involvement, through the simple device of legal advice obtained in private lawyerclient communications. If this is to
continue, then these communications
must remain confidential, and clients
must believe they will stay that way.
Revelation of any confidential
flabaroutofstaters.org

attorney-client communication (even
by voluntary waiver) derogates from
the guarantee of confidentiality in
all such communications; without
this guarantee, irreparable damage
is being done to the candor that is
essential to the effective operation of
the attorney-client relationship.
Every lawyer should be alarmed by
this phenomenon, and each of us has
a solemn duty to resist these assaults
on the privilege and work product
protections. One key component of
this resistance is to discourage the
use of discovery and subpoenas directed to lawyers and their files, and
to demand that requesting parties
first attempt to obtain the relevant
evidence from other sources that do
not compromise, or encourage waiver
of, the attorney-client privilege.
Just say, “No.”
Florida law supports resistance
Lawyer owns file
In Florida, a case file is considered to
be the property of the attorney rather
than the client. Dowda and Fields,
P.A. v. Cobb, 452 So.2d 1140, 1142
(Fla. 5th DCA 1984). Florida Ethics
Opinion 88-11 (on reconsideration).
Client pays for copies
Under normal circumstances, an
attorney should make available to
the client, at the client’s expense,
copies of information in the file where
such information would serve a useful purpose to the client. Florida Ethics Opinion 71-37 (since withdrawn).
Duty to assert privilege (CPR and
RPC)
Under the former Canons of Ethics, a lawyer had an ethical duty to
preserve his client’s confidences. But
whether or not particular information is privileged was, and is, essentially a question of law. If an attorney
called upon to testify is asked to divulge information that he believes in
good faith to be legally protected as
6

a privileged communication, it has
always been the lawyer’s first duty
to refuse to answer unless required
by the court to do so; in a proper
case, the lawyer could also continue
to refuse while seeking appellate review. Canon: 37; Opinion: ABA 247;
Statute: F.S. § 55.52; Florida Ethics
Opinion 65-7, February 18, 1965.
Even after the Canons, under the
former Code of Professional Responsibility (CPR), on subpoena before
the court to testify as to advice given
a client, an attorney should raise the
attorney-client privilege if he believes
the testimony would fall within it.
CPR: DR 4-101(C)(D); Florida Ethics
Opinion 70-40 (November 16, 1970).
Florida maintains the same position under the more recent Rules
of Professional Conduct. In Florida
State Bar v. Knowles, 500 So.2d 140
(1986), the lawyer called the assistant
state attorney and stated that she
had reason to believe that her client
would lie to the Immigration Court.
Contrary to the referee’s finding, the
Supreme Court of Florida found a violation of Fla. Bar Code of Prof. Resp.
D.R. 4-1.6, and raised the discipline
from 90 days’ suspension to one year.
In Florida Bar v. Lange, 711 So.2d
at 519, 524 (1998), the Supreme
Court of Florida held that, where
the respondent, among other violations, had disclosed confidential communications made by a former client,
the referee noted that the respondent
should have advised the court of the
necessary information in generalities
and should have sought guidance
from the court on how to proceed,
and the Court imposed a one-year
suspension.
Grand jury testimony
An attorney subpoenaed to testify
before a grand jury should assert
attorney-client privilege if the attorney in good faith believes the information sought is privileged. If the
presiding judge requires revelation of
State-to-State — Summer 2016

Just say NO, continued
a confidence or secret and appellate
remedies are unavailing, the attorney
is ethically obligated to reveal the
information. Florida Ethics Opinion,
71-29, September 13, 1971; CPR: DR
4-101(D)(1).
Rules of Professional Conduct
Rule 4-1.6 (the confidentiality rule)
provides that, with certain limited
exceptions, an attorney “shall not
reveal information relating to representation of a client” without the
client’s consent. An attorney’s files,
which obviously contain information
relating to representation of clients,
are protected by the confidentiality
rule. Therefore, absent consent of the
affected client, an attorney should
refuse to voluntarily release a client’s
records to a third party (including a
government agency, such as the IRS).
Once the attorney is served with a
subpoena, however, the issue changes
from one of ethical confidentiality to
one of evidentiary attorney-client
privilege. See Comment, Rule 4-1.6.
An attorney whose client records are
the subject of a subpoena from a third
party should refuse to produce the records on the ground of attorney-client
privilege if the privilege might possibly be applicable. Any doubts about
applicability of the privilege should
be resolved in favor of nondisclosure.
If the third party then obtains a court
order requiring production, the attorney may comply with the order and
release the records as ordered. Fla.
Bar Code of Prof. Resp. D.R. 4-1.6(d).
Florida Bar’s instruction: Q&A
regarding Lobby Disclosure Act
(effective January 1, 2006. Chapter 2005-359, Laws of Florida)
Q: What should I do if I receive a legislative subpoena
to be audited?
A: The lawyer should review
the records being sought by
subpoena to determine if the
records contain any privileged
(as opposed to merely confidential) information. If the records
do not contain any privileged
information, the lawyer may
provide them to the auditor. If
the records contain privileged
flabaroutofstaters.org

information, the lawyer should
seek a court determination
on the issue of privilege and
whether the record must be
disclosed. As discussed above, all
information relating to a client’s
representation is confidential
under bar rules and cannot be
voluntarily disclosed. Privilege
is an evidentiary legal doctrine
that is much narrower than
confidentiality, concerning what
information can be compelled to
be disclosed. Privilege generally
applies only to communications
between a lawyer and client for
the purpose of seeking and/or
obtaining legal advice that no
third party has been privy to.
Click here to view The Florida Bar
Ethics Q&A.
Florida case law: Avoid calling
lawyer as witness unless “indispensable” (New York and Florida
law)
The District Court of Appeal of
Florida, Fifth District, stated in Williams v. Wood: “Similarly, we noted
that a narrow construction has been
applied to the language ‘is or may
be (prejudicial)’ in the disciplinary
rule. The mere assertion that the attorney’s testimony may prejudice his
client has been held to be insufficient.
Rather, the moving party bears the
burden of demonstrating the likelihood that prejudice will or might
result.”
Applying this standard, the court
in Davis v. Stamler, 494 F.Supp.
339 (D.N.J.1980), aff’d, 650 F.2d 477
(3rd Cir.1981), found that disqualification was not warranted where
the information that the attorney
possessed was not “crucial,” the attorney expressly stated that he had
no intention of appearing as a witness for his client, and his client
concurred with this determination.
Similarly, disqualification was not
warranted in Ross v. Great Atlantic
& Pacific Tea Co., Inc., 447 F.Supp.
406 (S.D.N.Y.1978), where the court
observed that while the attorney was
familiar with the circumstances surrounding the plaintiffs’ claim, the
plaintiffs’ case could be readily presented through documents and the
testimony of other witnesses who
have firsthand knowledge of the facts.
7

Finally, in Cazares v. Church of Scientology of Cal., 429 So.2d 348 (Fla. 5th
DCA 1983), the court determined that
disqualification under DR 5-101(B)
was not warranted where the attorney for the Cazareses did not appear to have any crucial information,
where any information that he had
could be presented through the testimony of others and where his clients
preferred that he remain as counsel
rather than testify as a witness.
See also Williams v. Wood, 475 So.2d
289, 291-292 (Fla. 5th DCA 1985),
where the lawyer did not appear to
have crucial information in his possession that must be divulged to further his clients’ interests, and any
such information was deemed to be
cumulative to the clients’ testimony.
Burden of proof to call lawyer
as witness in opposition to
client
If a lawyer is called to testify in
opposition to a client or a client’s
position, an obvious conflict of interest arises that necessitates a withdrawal from representation. See Fla.
Bar Code of Prof. Resp. D.R. 4-1.16,
4-3.7(b). The attorney’s personal interest would be inconsistent with his
or her responsibility as an advocate
and would inhibit the attorney from
“arguing to the fact-finder the lack
of credibility of his testimony thus
affecting his ability to properly represent his client.” Cazares v. Church
of Scientology of California, Inc., 429
So.2d 348 (Fla. 5th DCA 1983).
Although the lawyer knows facts
that may be useful to the client’s opponent, this should not create a pretext to remove an unwanted opposing
advocate or to disrupt prejudicially
the opposition’s case. See Williams v.
Wood, 475 So.2d 289 (Fla. 5th DCA
1985); Perez v. State, 474 So.2d 398
(Fla. 3d DCA 1985).
The party seeking to call the attorney as a witness, thus necessitating the attorney’s disqualification
as an advocate, has the burden of
demonstrating that the testimony is
essential, i.e., that there is no other
credible evidence available to prove
the matter. In addition, the calling
party must demonstrate the likelihood that, without the testimony,
prejudice to the attorney’s client may
result. Bare allegations by the calling party are insufficient; they must
State-to-State — Summer 2016

Just say NO, continued
be corroborated by record evidence.
See Williams; Cazares; EVIDENCE
FL-CLE 5-1, The Florida Bar WITNESSES (2002).
Lawyer scrivener called regarding testator’s intent—NOT
favored
“Accordingly, we conclude that even
if the draftsman of a will is an expert
witness who may assist the court in
understanding the complexities of the
case, he nevertheless should not be
permitted to testify as to his interpretation of the language used
in the will since the polestar of
any will construction proceeding
is the intention of the testator.” In
re Estate of Lenahan, 511 So.2d 365,
372 (Fla. 1st DCA 1987) (emphasis
added).
“The Florida courts have not expressly dealt with the issue of whether the draftsman of a will can testify
as to his interpretation of the terms
contained in a will. However, the
courts of this state have permitted
the testimony of the drafting attorney
in latent ambiguity cases, limiting
such testimony to the surrounding
circumstances of the testator when
the will was made, and the state and
description of the testator’s property
in order to ascertain the testator’s
intention.” See Marshall v. Hewett,
156 Fla. 645, 24 So.2d 1 (1945) (testimony of draftsman of will for purpose of making clear the desires of
testator as to possession, custody
and control of his property after his
death—a question that might have
given rise to some doubt except for
such testimony—was admissible);
In Re Mullin’s Estate, 133 So.2d 468
(Fla. 2d DCA 1961) (proper to admit
drafting attorney’s testimony to the
effect that, immediately prior to the
execution of the codicil, which was
the subject of interpretation, he had
explained to the testatrix that under the will, inasmuch as her sister
had died, the trust would not come
into effect but that the residue of her
estate would be divided equally between the five remaindermen named
in the paragraph). See also 18 Fla.
Jur.2d Decedent’s Property, § 356.” In
re Estate of Lenahan, 511 So.2d 365,
371-372 (Fla. 1st DCA 1987).
flabaroutofstaters.org

Fe d e r a l l a w a l s o s u p p o r t s
resistance
Federal law is similar. A party seeking such discovery of privileged or
work-product materials must show
three distinct elements of predicate
proofs, including that:
1. No other means exist to obtain the
information;
2. The information sought is relevant
and non-privileged; and
3. The information is crucial to the
preparation of the case.
Greater leeway is appropriate for
discovery directed to former counsel,
but the potential for abuse, intrusion
and burden remains such that the
same factors should be considered,
even if less stringently applied. See,
e.g., Nationwide Mutual Ins. Co. v. The
Home Ins. Co., 278 F.3d 321, 628-629
(6th Cir. 2002).
The lawyer’s ethical
responsibilities:

targeted lawyer is also required to notify the requesting lawyer of potential
privilege issues and other objections.
MCR 2.302(B)(1), and 2.306(D)(3).
Once a non-party (such as the targeted lawyer) objects, the party serving the subpoena is not permitted to
conduct the document inspection (nor
is the subpoenaed lawyer required
to produce the documents), without
first obtaining a court order, or resolving the objections. MCR 2.305(B)
(2). Without client consent for disclosure of protected information or
documents, it is the lawyer’s duty to
assert the privilege on behalf of the
present or former client. See MRPC
1.61 and 1.92. Federal courts recognize
these same rules.3
Ethics opinions and commentary
have addressed the difficult position
in which subpoenaed lawyers find
themselves, especially with respect to
the burden of the duty to preserve the
client’s confidentiality until a court
order has been entered. Michigan
RI-106 (11/29/1991) (“Upon receipt
of a subpoena for information about
a client, a lawyer should appear and
assert the lawyer-client privilege and
await a ruling from the judge as to
whether to disclose. Michigan CI389, CI-665, CI-702, CI-1188. The
lawyer-client privilege is held by the
client and cannot be waived by the
lawyer.”); M. Proctor, Ethics Spotlight,
69 Mich B.J. 551 (1990) (“a lawyer’s
ethical duty of confidentiality under
MRPC 1.6 is broader than attorneyclient privilege, which is one reason why the lawyer awaits direction
from the court before disclosing.”);
M. Proctor, Often-Asked Questions,

Substantial but necessary burdens and their policy implications
A subpoena for lawyer testimony or
for a client representation file results
in an enormous burden on a lawyer
and law firm, precisely because of
the ethical responsibilities owed to
clients.
Lawyers owe a duty of confidentiality to their clients or former clients. If the subpoenaed testimony
and documents will likely relate to
representation of a client, the lawyer
is not permitted to produce documents without the consent of the
present and former client(s), or a
court order. Thus, if there are any
responsive documents relating
to the representation of clients,
Seeking a new position?
this will require notification of
Need a new associate?
such persons/entities or those
The Florida Bar
who may now hold any privilege for such entities. MRPC 1.6;
Michigan RI106 (11/29/1991).
can help!
MRPC 1.6, 1.8, 1.9; Michigan
Whether you are an attorney seeking a new position
RI-106 (11/29/1991); CI-702
in Florida or an employer who needs a new associate
(11/24/1981); CI-389 (3/7/79).
for your legal practice, The Florida Bar Career Center
is just a click away at www.floridabar.org.
In situations involving forJob seekers can search available jobs, create a
mer clients, the targeted lawyer
FREE job seeker profile and even post a resume
should demand that the requestanonymously.
ing party provide a notice to and
Employers can reach qualified professionals by
consent from the former client.
posting jobs for a reasonable fee and creating a FREE
Fed. R. Civ. P. 45(c)(3)(A)(iii);
employer profile.
45(c)(3)(B). Under some state
Just click on the link above to get started!
rules (such as Michigan), the

Career Center
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Just say NO, continued
74 Mich B.J. 323 (1995) (“Unless the
client waives the privilege, a lawyer is obligated to raise the privilege, decline to [produce], and await
a court determination.”); Michigan
CI-1188 (12/21/1987) (same); CI-702
(11/24/1981) (same).
Many unresolved issues exist regarding who controls the lawyer’s
files, and who should pay for access
to the information in those files. See
J. Allen, Ownership of Lawyer’s Files
About Client Representations – Who
Gets the “Original”? Who Pays for the
Copies? (79 Michigan B.J. 1062, August, 2000). The lawyer is faced with a
three-cornered problem: trying not to
be a roadblock to reasonable discovery but, at the same time, complying
with a lawyer’s duty of confidentiality,
while not absorbing unreasonable
expense to do so. A fourth point, more
important than all the rest, is that
the lawyer should also be concerned
with the threat to the principle and
operation of the attorney-client privilege, itself.
No doubt, it is for this very reason that courts have traditionally
frowned on such fishing expeditions
into the files of lawyers. This is not
to say that a third-party subpoena
for a lawyer’s representation file can
never be proper, for one certainly
can be. What it does mean is that
the person undertaking to impose
such burdens must have, and prove,
very good reasons for doing so—and
be prepared to bear the higher costs
that are necessitated by the fact that
the subpoenaed lawyer cannot simply
identify a few documents and produce
them (or not), based on the subpoenaed lawyer’s own views.
There are good public policy reasons for this approach. The attorneyclient privilege and work product
protections confer enormous value
on our society. The underlying rationale of the privilege is that legal
compliance is enhanced by persons
and businesses being able to seek and
rely upon confidential legal advice
from their lawyers. Any breach or
coerced waiver of the attorney-client
privilege or work product protections
derogates from a culture of confidential communication, which forms the
principle incentive to seek and obtain
flabaroutofstaters.org

legal advice; therefore, any request
for lawyer files, especially if initiated
by the government or by the imprimatur of a court order or subpoena,
holds a large potential for a chilling
effect upon all clients seeking legal
advice, and therefore a detrimental
effect of decreasing legal compliance
in general.
This is why mere relevance is not
sufficient to justify such incursions
on the lawyer-client relationship and
privilege, even when there is “consent” for a waiver. The public benefits
from protecting the privilege weigh
heavily in favor of insisting that any
person seeking to invoke the court’s
subpoena power to compel lawyer testimony, or to invade lawyer records,
with or without a waiver, first make
a showing of predicate proofs, including: 1) a substantial need of the materials to the preparation of the party’s
case; and 2) that the party is unable
without undue hardship to obtain the
substantial equivalent of the materials or testimony by other means.
As with Fed. R. Civ. Pro. 26(b)(3), in
bearing the burden of that showing,
the requesting party should not use
or refer to the requested materials.
In other words, even absent privilege or with a waiver of it, the person
requesting files or testimony from a
lawyer about a client representation
should, nevertheless, still be required
first to show not only relevance, but
also the precise information sought
and its alleged “crucial” probative
value, as well as convincing evidence
that the requesting person has exhausted all other sources of substantially equivalent evidence.
Questioning an alleged “waiver”
as coerced or otherwise
improper
Does a federal bankruptcy trustee
have authority to waive attorneyclient privilege for the bankrupt
debtor?
This position by the bankruptcy
trustee should be opposed. Such a
contrary position is clearly not frivolous. See McClarty v. Gudenau, 166
B.R. 101, 102 (E.D. Mich 1994), in
which the magistrate rejected just
such an argument by a trustee,
pointing out that the United States
Supreme Court and other courts
recognize that the situation of an
individual debtor is “fundamentally
9

different” in this regard than that
of a corporate debtor’s manager. In
re Hunt, 153 B.R. 445, 452 (Bankr.
N.D. Tex. 1992); Commodity Futures
Trading Comm’n. v. Weintraub, 471
U.S. 343 (1985).
Waivers are recognized from trustees for bankrupt corporations, limited
partnerships (U.S. v. Campbell, 73
F.3d 44, 47 (5th Cir. 1996)) and general partnerships (Hopper v. Frank, 16
F.3d 92, 96 (5th Cir. 1994)). Not so for
liquidators (FDIC v. Amundson, 682
F.Supp. 981, 986-987 (D.Minn. 1988)),
nor for purchasers of assets (FDIC v.
McAtee, 124 F.R.D. 662, 664 (D. Kan.
1988)). A bankruptcy examiner may
be empowered to waive privilege in
the appointment order. In re Boileau,
736 F.2d 503, 506 (9th Cir. 1984).
As described in McClarty, “[t]he
primary purpose of the attorney-client privilege is to facilitate free and
open communications from a client
to a lawyer. Limitations on a client’s
control over the privilege will inhibit
such free and open communication.
If a client knows that, should she fall
on hard financial times, her privilege may be unilaterally waived by a
stranger who is appointed to serve as
her Trustee in bankruptcy and whose
interest in the matter and concerns
for privacy may differ from her own,
then the fundamental purpose of the
privilege could be eroded. Thus, these
policy considerations justify a rule
that preserves the control of the privilege to the debtor.” 166 B.R. at 102.
Should a waiver by personal representative or trustee in a will/
trust contest be always accepted
by the court?
Some cases support the proposition
that the privilege of a deceased client
may be waived, for some purposes, by
a personal representative (not a mere
trustee). See Eicholtz v. Grunewald,
313 Mich 666, 670, 21 N.W.2d 914
(1946); Steketee v. Newkirk, 173 Mich
222, 232, 138 N.W. 1034 (1912); Grand
Rapids Trust Co v. Bellows, 224 Mich
504, 511, 195 N.W. 66 (1923); McKinney v. Kalamazoo-City Sav Bank, 224
Mich 246, 253, 221 N.W. 156 (1928);
McClarty v. Gudenau, 166 B.R. 101,
102 (E.D. Mich 1994).
Michigan law and ABA Formal
Opinion 94-380 (May 9, 1994) confirm that a lawyer who represents a
fiduciary in a trust or estate case is
State-to-State — Summer 2016

Just say NO, continued
subject to the same limitations as are
all other attorneys. The fiduciary’s
obligations to the beneficiaries do not
necessarily impose any obligations on
the lawyer toward the beneficiaries,
but the lawyer also must preserve
client confidences.
“[C]onfidential communications
between client and attorney are not
to be revealed at any time.” Lorimer
v. Lorimer, 124 Mich 631, 637, 83
N.W. 609 (1900) (quoting Chirac v.
Reinicker, 24 U.S. 180, 294, 11 Wheat
280 (1826)) (emphasis added). The
privilege survives death; Michigan
law will enforce it as against third
parties. Lorimer v. Lorimer, 124 Mich
631, 638-639, 83 N.W. 609 (1900).
Nevertheless, caught in the throes
of a will or trust contest, a personal
representative or trustee may feel
coerced to waive privilege in a furtive
attempt to avoid some misperceived
adverse implication that asserting
the privilege about the testator’s/settlor’s parol conversations with the estate planner shows a sinister secrecy,
or that the fiduciary “has something
to hide.” This is just wrong.
The policy underlying any privilege is not one relating to secreting relevant information, nor to the
disclosure of probative facts; if these
considerations were predominant,
there would be no privilege of any
kind. Each privilege is predicated on
a supervening and preferred public
policy that recognizes confidentiality
is a necessary operational element,
and that recognizes a superior good
accomplished by that confidentiality.
The underlying rationale for the attorney-client privilege is to guarantee
confidential and candid conversations
between client and lawyer, so as to assure more accurate legal advice, and
thus greater legal compliance by the
client. No adverse inference should
ever attach to asserting the privilege.
Any waiver by anyone, including by
a personal representative or trustee,
compromises this goal.
Ask yourself this: When he or she
had that meeting with the lawyer/
estate planning, did the decedent
believe that the communications
at that meeting would ever be repeated, in public, to all the heirs and
beneficiaries?
flabaroutofstaters.org

Then ask yourself this: If every
client believed that every attorneyclient communication would be made
public after the client’s death, might
that have a chilling effect on the candor of these communications?
Finally, ask yourself this: If your
next client hears stories of other clients’ communications being made
public, might that have a chilling
effect on the candor of this person’s
next communication with you?
Expenses: Demand money
Demand money before you respond.
There is ample Florida and Michigan
law to support this right to compensation for a responding witness or
person producing documents.
A trial court may grant monetary
sanctions against a party and his or
her counsel as compensation for the
time the adverse party’s attorney expended in responding to a subpoena.
Moakley v. Smallwood, 826 So.2d
817 (Fla. 2002). In the lower courts,
the Third District Court of Appeal
upheld the proposition, conflicting
with the decisions of the Second and
Fifth Districts. The conflict issue was
whether a trial court possesses the
inherent authority to assess attorney
fees as a sanction against an attorney
for the attorney’s bad faith conduct
during the course of litigation.
While a court may usually only
award attorney fees when such fees
are “expressly provided for by statute,
rule, or contract,” the long-recognized
inherent authority of trial courts exists to assess attorney fees for the
misconduct of an attorney in the
course of litigation. The “inequitable
conduct doctrine” permits the award
of attorney fees where one party has
exhibited egregious conduct or acted
in bad faith, and this doctrine applies
to the party’s attorney as well as to
the party.
A trial court’s exercise of the inherent authority to assess attorney fees
against an attorney, however, must
be based upon the finding of bad faith
conduct and must be supported by
detailed factual findings describing
the specific acts of bad faith conduct
that resulted in the unnecessary incurrence of attorney fees. In addition,
the amount of the award of attorney
fees must be directly related to the
attorney fees and costs that the opposing party has incurred as a result
10

of the specific bad faith conduct of the
attorney. Moreover, such a sanction is
appropriate only after notice and an
opportunity to be heard—including
the opportunity to present witnesses
and other evidence. Finally, if a specific statute or rule applies, the trial
court should rely on the applicable
rule or statute rather than on inherent authority.
Under Michigan law, statute MCL
600.2552(1), says “[a] witness who attends any action or proceeding pending in a court of record ... may be paid
for his or her loss of working time.”
This is proper under Michigan law.4
See also Fla. Bar Code of Prof. Resp.
D.R. 1.410(c).
The same principle applies to lay
witnesses as well as experts. Cf.,
Blackward v. Simplex Products Div,
K2 Inc., 2005 WL 3481527 (Mich.
Ct. App. 12/20/2005), at pp 8-9. But
this must also be balanced against
admonitions that provisions of this
statute should be utilized with much
caution and with regard to the duty to
give testimony as a public obligation.
Spurling v. Battista, 256 N.W.2d 788
(Mich. App. 1977).
If documents are to be reviewed,
produced or otherwise made part of
the testimony, then compensation
is also authorized, and required, by
MCR 2.310(c). Such arrangements
are necessary in order to discharge
properly a lawyer’s duties to the court
under the court rules and under the
Rules of Professional Conduct (see
MRPC 4.4, on avoiding burdens to
third parties).
Fed. R. Civ. Pro. 45, is even clearer:
the person issuing the subpoena is
obligated to take “reasonable steps
to avoid undue burden or expense on
a person subject to that subpoena.”
Sanctions “may include, but not be
limited to, lost earnings and a reasonable attorney’s fee,” thus implicitly
authorizing payments for these purposes in the first place. See United
States v. Columbia Broadcasting Systems, Inc., 666 F.2d 364, 371-372 (9th
Cir. 1982) (reversing denial of thirdparty witness request for expenses).
The new federal rules focusing
on electronically stored information
(ESI) also provide a basis for placing
the expense on the requesting party.
See Fed. R. Civ. Pro. 45(d). In Guy
Chem. Co. v. Romaco AG, 2007 WL
1521468 (N.D.Ind. May 22, 2007), the
State-to-State — Summer 2016

Just say NO, continued
defendant sought to use a subpoena
to a third party, seeking information
establishing the extent of the plaintiff’s damages. The subpoenaed third
party noted that all the subpoenaed
data was ESI and that the estimated
cost of production would be approximately $7,000. The third party did
not object to producing the material,
but asked that the defendant pay
the production costs. The requesting
defendant argued against payment
before the production. The court held
that, even though the requesting defendant established good cause for
the materials, it had to pay the costs
of production. The court reasoned:
[N]ot only is it fundamentally
unfair for non-parties to bear
the significant litigations costs
of others, but also if this Court
were to allow litigating parties
like [the defendant] to impose
such a burden on non-parties,
then the likelihood of cooperation by non-parties in the future
would be placed in jeopardy
(emphasis added).
The court determined a third party
may have to bear its own costs of
production when they are de minimis,
but the burden of proof is placed on

Please click here for the
following examples:

the requesting party to show that the
costs are de minimis.
Federal courts are more likely to
award expenses to producing nonparties, if the production is electronic.
A lawyer has only his or her time
and advice to sell; they are our stock
in trade. By taking the lawyer’s time,
the requesting party deprives the
lawyer of substantial income and may
cause the lawyer material damage.

1. Exemplar Letter: Objections to
Bankruptcy Trustee by Targeted
Non-Party Attorney
2. Exemplar Court Paper: Objections to Subpoena and Notice of
Taking Deposition of Targeted
Non-Party Witness Upon Oral Examination, and Request for Protective Order by Targeted Non-Party
Witness Attorney

Summary: Typical steps in
responding to a subpoena
Upon receipt of a subpoena, the
receiving lawyer should consider the
following:

Endnotes
1 Like Florida lawyers, Michigan lawyers
must treat as confidential information that
is privileged or that the client has requested
be so treated or that would be embarrassing
or harmful to the client. MRPC 1.6(a), (b). A
lawyer may comply with a court order. MRPC
1.6(c)(2).
2 A lawyer may not reveal information
relating to a former representation except as
permitted or required by Rule 1.6 or 3.3.
3 For example, see W.D. Mich. L. Civ. R.
83.1(j); and Local Bankruptcy Court Rule LBR
9010-1(b).
4 Michigan statute MCL 600.2552(2) also
says, “An attorney or counsel in any action
or proceeding in which he or she may be
interested as attorney or counsel shall not be
paid any fee for attending as a witness in that
action or proceeding.” This more likely refers to
a lawyer who is appearing on behalf of a named
party.
5 The opinions expressed in this article
are those of the author and do not necessarily
reflect the views of The Florida Bar or OOSD.

1. Review carefully the description of requested testimony and
documents, to determine if client representation information is
responsive.
2. Contact the requesting lawyer,
asking that the subpoena/request
be withdrawn, or narrowed; review
objections.
3. Notify the client(s) and seek direction regarding protected
information.
4. Submit objections, in writing, by
letter or court paper (for exemplars, see below).
5. Respond to any motion to compel,
in writing, to the court.
6. Consider filing a motion for protective order.5

Stay connected
with the

Out-of-State Division

Facebook:

Twitter:

https://www.facebook.com/
TheFloridaBarOutOfStateDivision

flabaroutofstaters.org

https://twitter.com/FLBarOOSD
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Admitted in Georgia & Florida
Member, Florida Bar Board of Governors
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www.burgoonlaw.com
659 Auburn Ave │ Suite 147 │ Atlanta │ GA │ 30312
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Join the OOSD
and get a free trip to Hawaii!*
*Not really, but I got your attention.
We do need your membership, however, and if you join, you can continue
to receive the many benefits of the
Out-of-State Division.
The lifeblood of the OOSD is its
membership. Not just for dues—although collection of dues is necessary,
too—but for your involvement, input
and the OOSD’s ability to address
any issues particular to out-of-state
members of The Florida Bar.
There are thousands of members
of The Florida Bar who reside out
of state. We are a unique fraternity.
Some of us benefit through networking, keeping up on Florida law, being
able to assist clients with Florida issues, being able to help family members and friends and keeping the door
open for our potential move (or return)
to Florida.
The OOSD relies on its budget to
send out this newsletter, hold meetings
throughout the country, host networking events in the cities we visit and
fund our own meetings during which

we address issues unique to out-ofstate members. The OOSD relies on
the input of its members to ensure that
we are addressing the needs and con-

Presidentelect's
message

Larry H. Kunin

cerns of our constituents and to bring
appropriate items to the attention of
the Board of Governors. Notably, the
Board of Governors itself recognizes
and values the membership and input of the OOSD, as four seats on the
Board of Governors are reserved for
out-of-state members.

Please consider the following:
1. The next time you get your renewal,
join the OOSD.
2. Encourage other Florida Bar members in your firm to join the OOSD.
3. If you are inactive, reactivate your
membership, which is often as simple as registering CLEs in your
home state with The Florida Bar.
4. Let us know how we can serve you
and your concerns.
5. Please attend one of our meetings,
whether live or by phone.
As mentioned in our president’s message, our next meeting is during The
Florida Bar Convention in Orlando,
specifically on June 17 at 8 a.m. If you
plan on attending, please contact us
about other events occurring during the
convention that may interest you. Information about the annual convention is
located at this link: floridabar.org/annualconvention, and I can be reached at
404/504-7798 or lkunin@mmmlaw.com

J o i n t h e O O S D n ow !

Not a member of the Out-of-State Division?
Join now!
Membership in the division is just $35 and provides a number of valuable benefits to out-of-state attorneys,
including discounts on CLE registration, a free annual ethics CLE and opportunities to network with other
Florida lawyers. Join now! Invite a colleague!
(For your convenience, an application is on page 22.)
For more information, please contact:
Mindi Wells, Chair
Membership & Long Range
Planning Committee
mindi.wells@sc.ohio.gov

flabaroutofstaters.org

Willie Mae Shepherd,
Program Administrator
wshep@flabar.org
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Division News
2016 Report of Nominating Committee

Proposed officers and executive council membership
The Nominating Committee, composed of Donald A. Workman, Christopher C. Marquardt and Larry H. Kunin,
files this report and recommended slate of executive council members and proposed officers for consideration at the
OOSD’s annual meeting. In accordance with the division’s bylaws, nominations from the floor may supplement the
recommendations of the Nominating Committee. The following persons noted in bold are proposed to serve in their
respective offices as noted:
EXECUTIVE BOARD NOMINATIONS
Larry H. Kunin (Atlanta, Ga.)
Tiffany N. McKenzie (Atlanta, Ga.)
Matthew L. Kahl (Atlanta, Ga.)
Mindi L. Wells (Columbus, Ohio)
Christopher C. Marquardt (Atlanta, Ga.)

President
President-Elect
Treasurer
Secretary
Immediate Past President

EXECUTIVE COUNCIL (INCLUDING EXECUTIVE BOARD)
Brian D. Burgoon (Atlanta, Ga.)
BOG Member
Ian M. Comisky (Philadelphia, Pa.)
BOG Member
Eric L. Meeks (Cincinnati, Ohio)
BOG Member
E. Duffy Myrtetus (Glen Allen, Va.)
BOG Member
Richard P. Lawson (New York, N.Y.)
At-Large Member
Donald A. Workman (Washington, D.C.)
At-Large Member
Bill A. Lee III (Waterville, Me.)
At-Large Member
John C. Voorn (Palo Heights, Ill.)
At-Large Member
W. Bard Brockman (Atlanta, Ga.)
At-Large Member
Timothy P. Chinaris (Nashville, Tenn.)
At-Large Member
TBD
YLD Liaison

Term expires 2017
Term expires 2017
Term expires 2017
Term expires 2018
Term expires 2018
Term expires 2018

A YLD liaison will be appointed by the YLD president, pursuant to Art. 4.3(A) of the OOSD’s bylaws.
Standing committee chairs will be appointed by the president for the following standing committees, pursuant to
Art. 5 of the OOSD’s bylaws: CLE; Information; Budget; and Multi-State Practice. Special committees are approved
by the president with the concurrence of the Executive Council, and the chair of each committee and special committee appointed by the president shall also be a member of the Executive Council.
The Nominating Committee acknowledges the recommendations of its members that greater diversity in terms of
geography, gender, etc., should be a continuing consideration in identifying prospective candidates.

Mark your calendar
Join us in sunny Florida for The
Annual Florida Bar Convention!
June 15-18, 2016
The Annual Florida Bar Convention
Hilton Bonnet Creek • Orlando, Florida

flabaroutofstaters.org
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BOG News
Board of Governors’ update
We want you to stay informed on actions taken by The
Florida Bar Board of Governors. So, here is the latest
Board of Governors’ update:
The Florida Bar Board of Governors met on Mar. 11,
2016. The major actions of the board and the reports
received included:

school deans have said they spend countless hours preparing students to pass a 27-part exam that includes
subjects the students may never use in their careers
rather than allowing them to work at externships and
get real-life training. The committee is also looking
at the background clearance necessary to serve as a
Certified Legal Intern (CLI). Under the current rules,
the student must apply to the Board of Bar Examiners
and receive a clearance letter before being certified as
a CLI. There is some concern regarding how long this
process takes, with the result being fewer students
becoming certified as CLIs. Other reasons for the decrease are also being studied. Upon graduation, CLIs
have to pass all parts of the bar exam.

• The Legislation Committee reported that Florida’s
2016 Legislative Session was scheduled to conclude
that day. A bill to impose term limits on appellate
judges was not heard by the Senate (and did not pass
by sine die). The Florida Bar opposed term limits for
any state court judges in Florida, either on the trial
or appellate bench. A death penalty bill was approved
by the governor on March 7. The state budget, as approved by the Legislature after the board meeting
ended, contained the following court funding priorities:
infrastructure needs for the Supreme Court facility,
including security support: $315,774; operational support for State Court Systems: $707,789 (including six
FTEs); 3rd DCA Courthouse remodeling for ADA, security and building systems upgrades: $6,482,222; 4th
DCA Courthouse construction: $7,509,276; 2nd DCA
facility space study: $200,000; 2nd DCA facility lease
needs: $518,000; restoration of Glades County Courthouse: $350,000; renovation, restoration or expansion
of Charlotte County Justice Center: $1,000,000; renovation, restoration or expansion of Okaloosa County
Courthouse: $1,000,000; emergency renovation and repairs for the Nassau County Courthouse: $300,000; and
operational increases for the Judicial Qualifications
Commission: $115,671. For summaries of legislation
of interest to the legal profession and weekly updates
published throughout the session: www.floridabar.org/
legislativeactivity.

• The Florida Bar Young Lawyers Division’s Survey on
Women in the Legal Profession has received national
media attention. A link to the survey was emailed to a
random sample of more than 3,000 female members of
the Young Lawyers Division (YLD), and more than 400
responded. Key findings include: Many respondents
indicated they had experienced one or more serious
issues, such as gender bias and harassment from opposing counsel, an employer or the court; more than
one-quarter reported resigning from a position due to
a lack of advancement opportunities, a lack of worklife balance and/or employer/supervisor insensitivity; 21% of respondents felt that they were not paid
comparatively to their male counterparts; and 42%
cited difficulties in balancing work/life responsibilities as a challenge or concern they face as practicing
attorneys. In April, the YLD is presenting weekly free
CLE webinars open to all Florida lawyers to support
and recognize the achievements of women in the legal
profession, and at the Annual Convention in June will
present “Engage: Advancing Women Is a Cause for All
Lawyers,” a three-hour seminar. In addition, the YLD
is introducing the Outstanding Woman Lawyer of
Achievement Award this year. The programs and the
webinar schedule will be published in the April 1 issue
of The Florida Bar News.

• A report was received from the Board Review Committee on Professional Ethics and the Board Technology
Committee regarding amendments to rules 4-7.22
and 4-7.23, the lawyer referral service and lawyer
directory rules. Proposed amendments were accepted
on first reading and will be published for input from
members. In the proposed amendments, the definition
of a qualifying provider is broadened and restrictions
and requirements to participate are reduced.

• One special appointment was made: Mark Herron of
Tallahassee was appointed to a four-year term on the
Supreme Court Judicial Ethics Advisory Committee
beginning July 1, 2016. Three applicants for one of the
two public member seats on the Board of Governors
were approved to be sent to the Supreme Court to make
a two-year appointment beginning in June 2016: Judy
Doyle, of Orlando, Sharon B. Middleton, of Ponte Vedra
Beach, and Herbert E. Polson, of St. Petersburg.

• An informational report was given for the Special
Committee on Legal Education, which was recently
appointed to review proposed changes to the certified
legal intern rule and to the bar exam. The special
committee is composed of law school deans, Florida
Supreme Court justices, representatives of the Florida
Board of Bar Examiners and other attorneys. Law
flabaroutofstaters.org
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Florida Bar information now on your
smartphone!

FloridaBarCLE

The Florida Bar
Member Benefits

For the Bar, By the Bar.

www.floridabar.org/memberbenefits

www.floridabar.org/cle

Mission of the
Out-of-State Division
The purpose of the Out-of-State Division of The Florida Bar is to provide an
organization for all Florida Bar members who reside outside of the state of
Florida. The division focuses not on any specific practice area, but rather on
the common interests and needs of out-of-state Florida Bar members as a
whole. The division works toward the goal of ensuring equitable treatment for
in-state and out-of-state Florida Bar members. This is accomplished through
education, legislative and administrative review; the production and update
of a website for division members and the public at large; and the publication
of a newsletter sent to the division’s membership.

flabaroutofstaters.org
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EDITOR’S CORNER

Your Out-of-State Division wants to
help your practice
Your Out-of-State Division continues to provide programs and networking opportunities for you. As we
highlighted in our last edition, we conducted an executive council meeting in New Orleans in conjunction
with The Florida Bar Board of Governors meeting. After that meeting, the division conducted a CLE seminar
entitled “How to Gain Competitive Advantages and Clients for the Modern Ethical Law Practice” at the
law offices of Jones Walker. We met several local attorneys who had not attended an OOSD event previously. It was a great meeting and an informative seminar. In fact, the president of The Florida Bar spoke
about his initiatives in respect of advancing Vision 2016 and other areas of support for Florida lawyers.
These events were followed by a joint reception with the OOSD and the Board of Governors. Everyone had
a wonderful time, and new attendees were able to visit with the Bar’s leadership. Please consider joining
us for future events.
You’ll see in this edition the many programs available to OOSD members. Joining provides many benefits.
D. WORKMAN
One of my favorites involves the work of this publication to introduce you to other out-of-state members
who share a desire to develop their respective practices. As a reminder, on page 16, you’ll find the mission
of the Out-of-State Division.
We hope you continue to enjoy the all-cyber version of State-to-State. You should be receiving a link to each edition of the
newsletter that allows you to view the newsletter online in color at your desk or on your mobile device. We continue to look
for ways to enhance the State-to-State. By doing so, we can better serve out-of-state lawyers. Remember, too, that you can
feature yourself or your law firm as well. It should be a win-win for everyone. We challenge you to think of new ideas on how
the OOSD can continue to improve services to Florida lawyers practicing out of state.
Your publication continues to grow. And we’d like even more! You’ll see throughout the State-to-State our requests for
contributing authors. We feature articles from members in Florida and elsewhere who share ideas and topics of interest to
out-of-state members. Our content continues to increase because of you. Our contributing authors appear prominently, and
we include the information you’d like others to read about your practice. We have two goals here: to present your ideas to a
broad audience and to introduce the readers to you. We want to help your practice.
So, send us your articles, and we’ll get you published as quickly and as often as we can. And by all means, please let us know
how we can serve you better. Please feel free to contact me via email at dworkman@bakerlaw.com or by telephone at 202/8611602. We also look forward to seeing you at one of the local receptions or at OOSD meetings.
The Florida Bar provides great support and opportunities for its members. Our OOSD president, the other officers and
executive council members are here to support the specific needs of out-of-state members of The Florida Bar. The Out-of-State
Division is here to help you turn your shared interests with OOSD members into a strong professional practice. We’re not
shy—we want to help you develop business. So, please, get involved!
—Don Workman, Editor

FLORIDA...
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Matthew L. Kahl, Atlanta, Ga. ................................................................... Associate Editor
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State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editorially
reviewed and peer reviewed for matters concerning relevancy, content, accuracy and style.
State-to-State is sent electronically to more than 14,000 legal practitioners throughout
the United States.
Statements or expressions of opinion or comments appearing herein are those of the
contributors and not of The Florida Bar or the division.
The deadline for the FALL 2016 issue is July 18, 2016. Articles should be of interest to
legal practitioners with multijurisdictional practices. Please submit articles in a Word
format via email to Don Workman, dworkman@bakerlaw.com. Please include a brief
biography with contact information and a photograph of the author. If a digital photo is
not available, please mail a print to The Florida Bar, OOSD, 651 East Jefferson Street,
Tallahassee, FL 32399-2300.
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Author! Author!
The Out-of-State Division offers its membership a valuable forum for the exchange
of information on legal issues affecting our
interstate practices. To be truly effective,
it is essential for a large cross section of
our members to contribute articles, news
and announcements to this newsletter.
For those of you who would like to see
your work in print, the rules for publication
are simple: The article should be related to
a subject of general interest to legal practitioners with multijurisdictional practices.
Articles focused on your home state are
less appealing than issues impacting a
number of jurisdictions.
Please send documents in MS Word
format via email to Don Workman,
dworkman@bakerlaw.com.
Please help your colleagues to get to
know you by including a brief biography
with contact information, and include a
head and shoulders photograph. Your
photo and bio will be kept on file and need
only be submitted once.

Summer 2016

Contributing authors
The Out-of-State Division appreciates the articles submitted for this edition by our contributing authors. They
can serve as a resource to fellow division members who might have a question regarding these authors’ areas of
expertise or if a referral is needed.
John W. Allen is a partner at the firm of Varnum Attorneys LLP in Kalamazoo, Michigan. He is certified as
an arbitrator by the American Arbitration Association
(AAA) and by the Financial Industry Regulatory Authority (FINRA). He is admitted to practice law in all the
state and federal courts in Michigan, Florida, Indiana,
Illinois, Minnesota and Wisconsin, as well as the Federal
U.S. Tax Court, the U.S. Court of Federal Claims and the
U.S. Supreme Court. He can be reached at 269/553-3501
or jwallen@varnumlaw.com.

Catherine Peek McEwen is a U.S. bankruptcy judge
for the Middle District of Florida, Tampa Division, and
is the vice-chair of the 13th Judicial Circuit (Florida) Pro
Bono Committee. One of Judge McEwen’s mantras is that
“judges admire pro bono volunteers.”

Lansing “Lanse” Scriven is a shareholder with
Trenam Law in Tampa, Florida. He concentrates his
practice in the area of business litigation, handling a
diverse range of business disputes. Complementary to his
litigation practice, he also serves as a special prosecutor
for the Florida Judicial Qualifications Commission. He is
a former federal appellate law clerk, having worked for the
Honorable Joseph W. Hatchett, former Chief Judge of the
United States Court of Appeals for the Eleventh Circuit,
and a member of The Florida Bar Board of Governors. He
can be reached at 813/227-7430 or lscriven@trenam.com.

Brian D. Burgoon is an out-of-state member of The
Florida Bar Board of Governors. He is a past member of
The Florida Bar Executive Committee, past chair of The
Florida Bar Disciplinary Review Committee and past
chair of The Florida Bar Rules Committee. He practices
business litigation, civil litigation and personal injury
with the Burgoon Law Firm LLC in Atlanta, Ga. He can
be reached at 404/260-5147 or burgoon@burgoonlaw.com.

Donald A. Workman, OOSD past president and Stateto-State editor, is a partner in the Business Group and
head of BakerHostetler’s bankruptcy and creditors’ rights
practice in the Washington, D.C., office. His practice areas
include business bankruptcy, creditors’ rights, debtor reorganizations, general insolvency, stockbroker liquidations
and commercial litigation. He can be reached at 202/8611602 or dworkman@bakerlaw.com.

Larry H. Kunin is president-elect of the Out-of-State
Division and also serves on The Florida Bar Standing
Committee on Law Office Technology. He is a member of
the Executive Council of the Business Law Section and
immediate past chair of the Computer & Technology Law
Committee of the Business Law Section. He practices
technology-related, intellectual property and business
litigation. He can be reached at 404/504-7798 or lkunin@
mmmlaw.com.

Christopher C. Marquardt, OOSD president, is a
counselor and trial lawyer who prides himself on helping
his clients solve complex problems. He has a diverse trial
practice that focuses substantively on commercial litigation and a wide array of labor and employment matters.
He also serves as outside general counsel to educational
institutions. He has litigated complex disputes for publicly
traded companies, privately held corporations, small businesses, nonprofits and individuals. He can be reached at
404/881-7827 or chris.marquardt@alston.com.

flabaroutofstaters.org

Become a contributor!
See submission
information on page 17.
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Stay current on ethics:

Free publication now available
In the past, out-of-state Florida Bar members have found that it can be difficult to stay abreast of
ethics developments in Florida. Now, two free resources are available to help you stay current in this
important area. The “2014 Florida Legal Ethics Review” by Tim Chinaris is available free of charge. This
comprehensive compendium concisely summarizes developments in Florida legal ethics during 2014,
including rule changes, cases and ethics opinions of interest. Arranged topically, the subjects covered are: Rule Changes (including
Proposed Rule Changes); Advertising; Attorney-Client Relationship; Candor Toward the Tribunal; Confidentiality and Privileges;
Conflicts of Interest (Including Disqualification); Disciplinary Proceedings; Fees (Including Attorney’s Liens); Ineffective Assistance
and Right to Counsel; Law Firms; Legal Malpractice; Professionalism; Public Official Ethics and Public Records; Rules and Ethics
Opinions; Trial Conduct; Trust Funds; Unauthorized Practice of Law; and Withdrawal From Representation. To get your free copy,
just send an email request to tchinaris@gmail.com. A copy will be emailed to you in PDF format. And stay up-to-date with legal
and judicial ethics on a daily or weekly basis by visiting the comprehensive ethics website “sunEthics” (www.sunethics.com). This
site offers summaries of cases and ethics opinions as they are released; links to everything related to Florida legal ethics, judicial
ethics, bar admissions and professionalism; and links to ethics resources throughout the nation.

InSession: Transforming Practices
through Technology
Powered by Clio

Wednesday, June 15, 2016
9:00am – 5:00pm
Clio is proud to announce John Suh, CEO
of LegalZoom, as the keynote speaker for
this exciting session. Join industry leaders
for practical ways to grow, innovate, and
lead within the legal industry.
CLE Course #2186R
8 Hours General CLE Credit
Breakfast, lunch, and snacks will be provided.

landing.goclio.com/InSession

flabaroutofstaters.org
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OUT-OF-STATE DIVISION EXECUTIVE COUNCIL
Christopher C. Marquardt,
President
Alston & Bird LLP
1201 W. Peachtree Street N.W.
Atlanta, GA 30309
404/881-7827
Fax: 404/253-8741
chris.marquardt@alston.com
Larry H. Kunin, President-Elect
Morris Manning & Martin
3343 Peachtree Road N.E.
Atlanta, GA 30326-1022
404/504-7798
Fax: 404/365-9532
lkunin@mmmlaw.com
Matthew L. Kahl, Secretary
Aldridge Pite LLP
3575 Piedmont Road N.E., Ste. 500
Atlanta, GA 30305-1623
404/994-7467
mkahl@aldridgepite.com
Tiffany N. McKenzie, Treasurer
Bryan Cave LLP
1201 W. Peachtree Street, Floor 14
Atlanta, GA 30309-3449
404/915-0980
tiffany.mckenzie@bryancave.com
Timothy P. Chinaris, Immediate
Past President
P.O. Box 120186
Nashville, TN 37212-0186
615/460-8264
Fax: 615/460-6004
tchinaris@gmail.com
W. Bard Brockman
Bryan Cave LLP
1201 W. Peachtree Street N.W.,
Floor 14
Atlanta, GA 30309-3471
404/572-6600
Fax: 404/572-6999
bard.brockman@bryancave.com

flabaroutofstaters.org

Brian D. Burgoon
Burgoon Law Firm LLC
659 Auburn Avenue N.E., Ste. 147
Atlanta, GA 30312-1983
404/260-5147
Fax: 866/805-5997
burgoon@burgoonlaw.com

Richard A. Tanner
DeBeaubein Knight Simmons
Mantzaizis
723 E. Park Avenue
Tallahassee, FL 32301
850/201-3655
rt7@dbksmn.com

Ian M. Comisky
Blank Rome LLP
One Logan Square
130 N. 18th Street
Philadelphia, PA 19103-6933
215/569-5646
Fax: 215/832-5646
icomisky@blankrome.com

John C. Voorn
6231 W. 129th Place
Palos Heights, IL 60463-2336
708/403-5050
Fax: 708/403-9667
jcv@hdoml.com

William A. Lee III
O’Donnell Lee McCowan &
Phillips LLC
P.O. Box 559
Waterville, ME 04903-0559
207/872-0112
Fax: 207/872-0002
walee@olmplaw.com
Eric L. Meeks
Meeks Law Firm Inc.
P.O. Box 8098
Cincinnati, OH 45208-0098
513/826-0229
Fax: 513/826-0231
emeeks@meekslawfirm.com

Mindi Wells
The Supreme Court of Ohio
65 S. Front Street, Floor 7
Columbus, OH 43215-4131
614/387-9500
mindi.wells@sc.ohio.gov
Donald A. Workman
Baker Hostetler LLP
1050 Connecticut Avenue N.W.,
Ste. 1100
Washington, DC 20036-5318
202/861-1500
Fax: 202/861-1783
dworkman@bakerlaw.com

E. Duffy Myrtetus
Goodman Allen Donnelly
4501 Highwoods Parkway, Suite 210
Glen Allen, Virginia 23060
(804) 346-5317 Direct
(804) 346-5954 Fax
edmyrtetus@goodmanallen.com
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Membership Application for

The Florida Bar

Out-of-State Division
More than 10 percent of Florida Bar members reside outside the state of Florida.
Although the division represents the interests of all lawyers outside the state, active participation in the
division requires an election on the annual dues statement and, of course, the payment of dues (only
$35).
Membership in this division will provide a forum for communication and education for the
improvement and development of your practice through:
a reduced fee for division-sponsored continuing legal education programs
a newsletter especially designed for out-of-state practitioners
a ready network for referrals and access to information through regional coordinators
a web page especially designed for out-of-state practitioners
an annual free online ethics CLE







To join, make your check payable to The Florida Bar and return your payment in the amount of $35 and
this completed application form to OOS Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, FL
32399-2300. Membership will expire June 30. Dues will not be prorated.
OS Member Division Dues (Item number – 8161001)
OS Affiliate Division Dues (Item number – 8161002)
Name:

Florida Bar Number:

Firm:
Office Address:
City/State/ZIP:
Email:
METHOD OF PAYMENT (CHECK ONE)
Check Enclosed (payable to The Florida Bar)
Credit Card:

Mastercard

Visa

Discover

AMEX

Name on Card:
Card Number:

Expiration Date:

Signature: ________________________________________________________________________

To learn more, visit our website at www.flabaroutofstaters.org or contact the
program administrator at wshep@flabar.org.
flabaroutofstaters.org
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THE FLORIDA BAR – OUT-OF-STATE DIVISION
APPLICATION FOR STUDENT MEMBERSHIP

More than 10 percent of Florida Bar members reside outside the state of Florida.
The Out-of-State Division seeks to keep its members informed of recent developments that could impact
their practice as out-of-state Florida attorneys. Further, the division promotes opportunities to network—both
socially and professionally—with other out-of-state Florida attorneys. Membership in the division provides access to the division’s newsletter (State-to-State), the division’s website (www.flabaroutofstaters.org), divisionsponsored continuing legal education programs and division meetings.
Student membership in the division will:

Afford an opportunity to network with out-of-state Florida attorneys who can offer insights on practicing law
as a Florida attorney outside the state.

Allow for communication with Florida lawyers practicing in a variety of locales nationwide.
Provide the member with access to the division’s newsletter and website, which are designed especially
for out-of-state practitioners, and an opportunity to submit articles for publication.

Entitle the member to a reduced fee for division-sponsored continuing legal education programs.
To join, send this completed application form to:
Out-of-State Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, Florida 32399-2300.
(The application form also may be sent by email to OOSD.Student.Member@gmail.com.)
Student membership will expire upon admission to The Florida Bar or one year after graduation
from law school, whichever occurs first. There is no membership fee for students.
NAME: ____________________________________________________________________________
SCHOOL: __________________________________________________________________________
DATE OF GRADUATION (MO./YR.): _____________________________________________________
ADDRESS:_________________________________________________________________________
__________________________________________________________________________________
PHONE: ___________________________________________________________________________
EMAIL: ____________________________________________________________________________
LIST ANY CITIES/STATES IN WHICH YOU HAVE A PARTICULAR INTEREST: ___________________
__________________________________________________________________________________
SIGNATURE:______________________________________________ DATE:_____________________

flabaroutofstaters.org
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Advertise in
in State
Advertise
StatetotoState!
State!
Please indicate
Ad Size

☐ 1/4 page
☐ 1/2 page
☐ Full Page

Item number

Cost

(8160022)

$250.00

(8160021)

$400.00

(8160020)

$750.00

Your advertisement may be submitted electronically as a .jpg, .tif or .pdf file, at 300 ppi or larger. Black & white cameraready copy is also acceptable. Payment is by check only and must accompany the proposed ad and signed agreement
below. Payment will be accepted on a per-issue basis only.
For further information, contact Willie Mae Shepherd, Section Administrator, 850/561-5624 or wshep@flabar.org
Company Name: ________________________________________________________________________________
Address: ______________________________________________________________________________________
Contact: _______________________________________________________________________________________
Phone No: (
Fax No: (

) _________–____________
) _________–____________

Email:_________________________________________________________________________________________

Signature: _____________________________________________________________________________________
flabaroutofstaters.org
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MEMBER BENEFITS
The Florida Bar • 651 East Jefferson Street • Tallahassee, Florida 32399-2300
www.floridabar.org/memberbenefits • 850/561-5600 • 800/342-8060
LEGAL RESEARCH
ABA Publications

www.ababooks.org

100’s of books in a variety of formats. Rigorously reviewed
to offer highest quality information & presentation.

ref. #FLBAR for 15% discount
CCH Association http://tax.cchgroup.com/members/tfb
Savings up to 30% off industry-leading tax and accounting books.
Use ref. #Y5604 at check out.

Fastcase National Law Library 866-77-FASTCASE
Comprehensive 50 state and federal case law databases.
Unlimited dual column printing. 80% discount off retail.
FREE FLORIDA CASE LAW at
www.floridabar.org

LexisNexis 866-836-8116 • www.lexis.com/flabar

Flexible research and big savings. Shepard’s® and exclusive
content make research easier. Unique offerings,affordably priced
and easy to customize.

BANK PROGRAMS
Bank of America
800-932-2775
www.bankofamerica.com/floridabar
Apply Online or toll-free! Affinity credit card. CD’s, Money
Market, free checking.

LawPay

866-376-0950
www.affiniscape.com/floridabar

Law Firm Merchant Account. Members can save up to 25%
off credit card processing fees.

INSURANCE
Business Planning Concepts, Inc. 800-282-8626
www.memberbenefits.com

Medical, disability, life, hospital, AD&D, long term care,
retirement programs, workers’ comp., pet insurance & more.

Celedinas Insurance Group
www.celedinas.com/florida-bar
Offers excess personal liability coverage, up to 60%
discount.

Florida Lawyers Mutual (FLMIC)

800-633-6458
www.flmic.com

Lawyer-created liability carrier.

GEICO

800-368-2734 • www.geico.com

The GEICO Auto Insurance Program offers car insurance
with 24-hour service. Bar members may qualify for additional discounts.

Jurisco

800-274-2663 • www.jurisco.com

Civil court bonds by phone in 24 hrs.

BUSINESS
Amicus Attorney

720-399-3203

http://amicusattorney.com/florida-bar-members-free-trial
Amicus Attorney practice management software empowers
lawyers to do more, bill more and go home early.

ABI

813-279-2111 • www.ABIToday.com

Association Benefits International
Over 90% of searches for products or services today are
performed on-line.
From the largest more established firms to the newest
attorney, ABI has the right marketing strategy for you.

Bill4Time

888-729-7576
https://www.bill4time.com/florida-bar

Bill4Time is the leading time billing software with proven
features, accuracy and functionality.

Clio

888-238-2901 • www.goclio.com

Clio Members of The Florida Bar receive a 10% discount
on Clio.

Corporate Creations
561-694-8107
www.corporatecreations.com
Registered agent and incorporation services.

CrosStar Network Solutions
212-997-7676
www.eMemberBenefits.com/flb

Landline Telecom and Data Solutions – Florida Bar
members have direct access to a full service telecommunications aggregator with over 100 major technology
providers in the program.

CrosStar Network Solutions
212-997-7676
www.eMemberBenefits.com/flb

Wireless/Mobile Solutions – Representing every major
wireless carrier, the eMember Benefits Wireless Telecom
Discount Program takes a carrier neutral approach.

FormsPass
877-389-0141 x.111
www.formspass.com/flbar-partnership

Unlimited access to a library of high-quality legal practice
forms for low yearly or monthly rate, with no timed usage
fees, per form fees, printing fees or other hidden charges.

Corporate Creations
561-694-8107
www.corporatecreations.com
Registered agent and incorporation services.

Logikcull

800-951-5507 • www.logikcull.com

Florida Bar Members Receive a 10% Discount on Logikcull.
Logikcull makes discovery less complicated and more affordable. Logikcull is securely hosted in the cloud. No software,
hardware, or sophisticated training is required to use Logikcull.

MyCase

855-276-2475 • www.mycase.com

MyCase is the premier all-in-one web-based legal practice
management software. 10 percent discount through The
Florida Bar.

Nextpoint

888-929-NEXT

Florida Bar members are eligible to receive a 10% annual
discount on all Nextpoint subscriptions. Go to www.nextpoint.com/floridabar to get started today.

Rocket Matter

877-465-6168
www.rocketmatter.com

Members of The Florida Bar receive a 15% discount off our
regular month to month pricing for life. Just use the code
FLBARLIFE upon signup.

RPost

Registered email services.

www.rpost.com/floridabar

Ruby Receptionists

866-611-7829
www.callruby.com

Ruby Receptionists is excited to become a preferred member benefit of The Florida Bar, and look forward to being able
to provide members with real, caring virtual receptionists.

ServeManager

ServeManager is an application that allows law firms to
effectively manage their service of process with many
vendors from one place.

SoFi Student Loan Refinancing
855-456-7634
www.sofi.com/floridabar

Do you have student loans? Florida Bar members now
have access to SoFi. – the largest provider of student
loan refinancing

Staples

800-3STAPLE
www.floridabar.org/memberbenefits

Office supplies, furniture and technology.

Subscription Services, Inc.

800-289-6247
www.buymags.com

Tabs3 Trust Accounting Software
www.tabs3.com/floridabar

Members of The Florida Bar are entitled to exclusive pricing
for Tabs3 Trust Accounting Software (handles up to 5 billable timekeepers). The member benefit price is $99 – over
a 40% savings!

TheFormTool
866-311-6000
http://www.theformtool.com/links/florida-bar/

FormsPass offers unlimited access to its library of highquality legal practice forms for a low yearly or monthly rate,
with no timed usage fees, per form fees, printing fees or
other hidden charges.

APPAREL / HOME /GIFTS
Brooks Brothers
866-515-4747
membership.brooksbrothers.com

Enroll for Corporate Membership Card and Save 15%
on regular and everyday value priced merchandise. Enter
Organization ID #10320 and your Pin Code #97352.

FTD
1-800-SEND FTD
www.ftd.com/corporatepartner15 • Code: 30646
JoS. A. Bank Clothiers
800-285-2265
www.josbank.com • Code: 91861

Specializing in men’s clothing. Save 20% with the JoS. A.
Bank Corporate Discount Card (Sale items excluded). Call
for FREE Corporate Card.

MAILING & DELIVERIES
FedEx

800-475-6708
www.floridabar.org/memberbenefits

Save up to 26% on Fed Ex shipping services.

UPS

800-636-2377
www.savewithups.com/floridabar

Discounts on services.

AUTOMOBILE RENTALS
Alamo

800-354-2322 • www.alamo.com

Year round discounts from Alamo!

Avis

ref. #93718

800-331-1212 • www.avis.com

Avis Preferred Renter fees waived.

Budget

ref. #A421600

800-527-0700 • www.budget.com

Year round discounts from Budget.

Hertz

ref. # Y067600

800-654-2200 • www.hertz.com

Hertz #1 Club Gold fees waived.

National

ref. #152030

800-227-7368 • www.nationalcar.com

National Emerald Club fees waived.

ref. #5650262

MEDICAL EVACUATION
AND REPATRIATION
Medjet

800-527-7478 • www.Medjet.com/TFB

Enroll prior to travel with Medjet rates reduced up to 18%
for domestic & international “hospital of choice” protection,
personal & business travel. Reference The Florida Bar.

VIDEO
TheLaw.TV

www.thelaw.tv

Florida Bar members can save 10 percent off our popular
video production packages. To learn more about this benefit,
go to thelaw.tv or call 877-535-8529.

For information on ALL Bar Membership Services, visit www.floridabar.org/memberbenefits

flabaroutofstaters.org
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