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The OOSD is growing – Help us
make it even bigger
OOSD growth: The Out-of-State
Division (OOSD) is in the middle of
a successful year. A constant struggle
of the OOSD is a false perception that
simply because a person is a member
of The Florida Bar residing out of
state, he or she is automatically considered a member of the Out-of-State
Division. Although there are approximately 14,000 Florida Bar members
residing out of state, only a relative
few are actual dues-paying members
of the OOSD, which has dues of $35
per year. This keeps the OOSD on a
tight budget; a bigger budget would
mean more regional networking and
other events for our members.
We are pleased to report that based
on 2016-17 renewals, OOSD membership is up significantly. In addition
to generally increasing membership,
having more members increases the
funds available to hold more events
out of state. The OOSD is hosting a
joint reception with the Young Lawyers Division in Dallas on March
2, followed by an executive council
meeting on March 3; is scheduling a
CLE with a networking event in New
York for the fall; and expects to hold
networking receptions this spring in
Washington, D.C., and/or Atlanta.

Host/sponsor a networking reception: We invite your participation as well. Pure networking events
require a larger budget, as there is a
cost for such events that is not offset

those extra three hours must address
the topic of technology. To update that
information, the three-hour total increase and addition of three technology hours started with lawyers whose
new three-year cycle began on Jan. 1,
2017. Lawyers with a three-year cycle
starting Jan. 1, 2018, will be subject
to the new requirements starting at
that time, and those with a three-year
cycle starting Jan. 1, 2019, will need
to meet the new requirements at
that time. In other words, there will
be no proration of the requirements;
the new requirements simply kick in
at the start of a lawyer’s next threeyear reporting cycle, beginning with
the 2017 cycle. Also, to confirm an
additional fact about the new requirements, a one-hour CLE can qualify
for both ethics and technology at the
same time. The hour cannot be double-counted toward the 33 total hours,
but can satisfy the requirement that
such hours include both ethics and
technology.
Become involved: As always, we
invite your curiosity, interest and
participation. For information, please
see www.flabaroutofstaters.org, or I
can be reached at 404/504-7798 or
lhk@mmmlaw.com.

President's
message

Larry H. Kunin

through joint participation of another
bar group or CLE revenue. If anyone
is interested in hosting, sponsoring
or co-sponsoring a local networking
event, please contact me at 404/5047798 or lhk@mmmlaw.com.
New technology CLE requirement: My last article mentioned the
new Florida technology CLE requirement; specifically that Florida is now
increasing the three-year reporting
requirement from 30 to 33 hours and

Stay connected
with the

Out-of-State Division

Facebook:

Twitter:

https://www.facebook.com/
TheFloridaBarOutOfStateDivision

flabaroutofstaters.org

https://twitter.com/FLBarOOSD
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Do you have a foreign trust?
by Samuel W. Braver and Deborah A. Little
The answer in the
litigation context
may not be black
and white because
it requires a careful, analytical walk
through the applicable sections of the
Internal Revenue
Code, the appropriS. BRAVER
ate regulations and
the nonexclusive
examples provided
in the regulations
and application of
that analysis to the
fact-specific trust
situation and the
specific trust provisions. The right
answer may result
D. LITTLE
in significant tax
savings to the trust, and the wrong
answer might result in potential exposure to the fiduciary that is confronted with a breach of fiduciary
duty claim because, for example, taxes were improperly paid by the trust
or not properly withheld on behalf of
the trust.
A trust considered to be a resident
outside of the United States for U.S.
income tax purposes (a foreign trust)
is taxed under the same rules as
a foreign individual. That is, only
the U.S. dividends earned by a foreign trust are taxed. 26 U.S.C. §1441.
The U.S. dividends are taxed at 30%,
which tax is to be withheld by the
last U.S. distributor of the income. Id.

The withholding is generally done by
the custodian prior to remitting the
balance of the dividend to the trust.
If that is done properly, a foreign
trust need not file a U.S. income tax
return.1
Accordingly, it is important to know
whether the trust you are dealing
with is a foreign trust. The trustees,
trust counsel and trust accountants
of any trust with a non-U.S. person
as a trustee should evaluate the trust
to determine whether it is a foreign
trust, both at inception and any time
there is a change in the number of
trustees, such as upon the death,
resignation or removal of a trustee.
A trust’s residence is determined
under rules called the “court test”
and the “control test.” 26 U.S.C. §§
7701(a)(30), 7701(a)(31); 26 C.F.R.
§ 301.7701-7. Unless both tests are
satisfied, the trust is a foreign trust.
The court test is satisfied if “a court
within the United States is able to
exercise primary supervision over the
administration of the trust.” 26 C.F.R.
§ 301.7701-7(a)(1)(i). This test is met
“if – (i) The trust instrument does
not direct that the trust be administered outside of the United States;
(ii) The trust in fact is administered
exclusively in the United States; and
(iii) The trust is not subject to an
automatic migration provision …” 26
C.F.R. § 301.7701-7(3)(c). Satisfaction
of the court test, from an evidentiary
standpoint, is not difficult. For example, proof might consist of evidence
that the trustees meet in the United

States and accountings have been
filed in a U.S. court that has taken
jurisdiction of the subject trust.
The control test is satisfied if “[o]ne
or more United States persons have
the authority to control all substantial decisions of the trust.” 26 C.F.R.
§ 301.7701-7(a)(1)(ii). The regulations
found in Section 301.7701-7(d)(1)(ii)
set forth a list of the types of decisions considered to be “substantial
decisions,” including removal of a
trustee or filling a trustee vacancy. If
a foreign person controls any one of
those substantial decisions because of
an express veto power or even a circumstantial veto power based upon
the number of trustees and a majority vote requirement, the trust can
be persuasively argued to be foreign.
The list is not exclusive, and the examples provided by the regulations
are neither exhaustive nor a model
of clarity. For example, when there
are three trustees, two of whom are
U.S. persons and one of whom is a
non-U.S. person and one of the U.S.
trustees dies, leaving one U.S. trustee
and one non-U.S. trustee, and the
trust requires trustee decisions to be
made by majority vote, both trustees
must agree on a substantial decision.
The trust can be argued to be foreign
because that substantial decision is
not controlled by a U.S. person. Preamble to Final Regulations (TD 8813,
Taxpayer classifications—treatment
as United States person – trusts).
Code § 7701, 2/02/1999, example at
Section B(3).

Need to meet your CLE requirements— for free?
Many of you may not know it, but The Florida Bar offers a large number of CLE programs at no cost to its members.
This is especially useful to out-of-state members in states where there is not a mandatory CLE requirement. To
access these programs, go to The Florida Bar’s website (www.flabar.org) and click on the “CLE” tab in the upper
right-hand corner. Scroll down to “Online Courses” and click on “Catalog of Courses.” That brings you to a list of
offered programs. If you click on either “Discounted or Reduced Price Programs” or “Law Practice Management,”
you will see more than 30 hours of free online course offerings. That, combined with the free ethics tape the OOSD
provides, should pretty much let you fulfill your CLE requirements.

flabaroutofstaters.org
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Foreign trust continued
“A trust is a United States person
for purposes of the Internal Revenue
Code (Code) on any day that the trust
meets both the court test and the
control test.” 26 C.F.R. § 7701-7(a)(2).
Under this “daily test,” it is appropriate to look at a trust on a given day
to see whether there is U.S. or foreign
control; however, the “power” in a
foreign person to control a substantial decision is enough to render the
trust foreign that day regardless of
whether the occasion to exercise that
power has yet arisen. For example, if
a foreign person has the power under the trust to control legal claims,
the trust is foreign whether or not a
claim is pending on a given day. Otherwise, the trust would be foreign if
a claim arose in January, domestic in

February after the claim was settled
and foreign again in March if another claim arose, which would be
nonsensical.
Clearly, the determination of the
residency of a trust for U.S. income
tax purposes is an important as well
as a complex one. The analysis should
be undertaken by a sophisticated tax
professional whenever a trust has
a non-U.S. person as a trustee, not
only at inception of the trust, but
also whenever the number of trustees changes such that the balance
of power could shift to the non-U.S.
trustee for any substantial decision.
Trusts stating an intention to be a
foreign trust, requiring that at least
one trustee always be a non-U.S. person and giving the foreign trustee an
express veto power over a specific
substantial decision are more easily

established to be foreign trusts in a
litigation context. Expert testimony
may be required to prove that a trust
is foreign where a trustee just happens to be a non-U.S. person and
his or her controlling veto power is
circumstantial, rather than express,
a fact that may be proven by trust
counsel through demonstrative exhibits reflecting the interplay of the
trust provisions, the regulations and
the analysis of the expert who has
concluded that the trust is a foreign
trust.
Endnote
1 U.S. settlors and U.S. beneficiaries of
foreign trusts may face reporting requirements/
penalties and/or adverse U.S. income tax
consequences and should consult with their
tax professionals concerning any tax issues
related to a foreign trust.

Out-of-state attorney Laura Thayer Wagner
receives Florida Bar President’s
Pro Bono Service Award
Laura Thayer Wagner, a member
of The Florida Bar practicing in Atlanta, was selected as the out-of-state
recipient of The Florida Bar President’s Pro Bono Service Award.
Each year, the Florida Supreme
Court and The Florida Bar give special recognition to an attorney from
each of Florida’s 20 judicial circuits
and one out-of-state attorney, all of
whom have freely given their time
and expertise in making legal services available to the poor. Ms. Wagner and the in-state recipients were
recognized in a ceremony before the
Florida Supreme Court justices on
January 19 in Tallahassee.
Laura Wagner is an associate at
Hunton & Williams in Atlanta, where
she is on the litigation team. She has
been a member of The Florida Bar
since 2013. One year after receiving
her J.D. in 2012, she joined Hunton
& Williams LLP at its Atlanta office.
She has spent more than 700 hours
on pro bono representation during
the last two years.
flabaroutofstaters.org

Some of Ms. Wagner’s pro bono contributions include:
• In 2014, Ms. Wagner spent more
than 95 pro bono hours representing a senior citizen referred by
the Atlanta Legal Aid Society. She
obtained a favorable result for the
client.
• Ms. Wagner is now handling habeas petitions for two of three brothers who were tried together on
charges of murder, convicted and
sentenced to life in prison. There
was a likelihood that material evidence was not uncovered or introduced at trial; and while reviewing
the trial transcript, Wagner found
that a prospective juror had said
under oath that he could not be fair
and impartial in the case—but was
seated on the jury anyway.
• Ms. Wagner has dedicated more
than 600 hours to the two cases.
• For her efforts over the last two
years, Ms. Wagner received her
firm’s E. Randolph Williams Award
for outstanding pro bono service.
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Business management tips:

Managing the thorny sides of the business of law
by S. Andrew Ostapski and Edward D. Walker II
Society has viewed
the practice of law,
in its complexity, as
either a noble calling (Hurst) or the
pursuit of enrichment by cunning
thieves (Corfield).
Traditionally, the
educated elite pracS. OSTAPSKI
ticed law as a service to the members
of society’s establishment in need of
wise counsel. Selfregulation among
lawyers, through
codes of professional responsibility, provides ethical
boundaries to preE. WALKER II
vent unscrupulous
practitioners from taking advantage
of their clients or otherwise harming
the public. The profession of law, as
an honored service, has evolved into
a business model with its set of problems not entirely unlike those found in
other businesses.
The goal of any business entity is to
be more profitable now as well as in
the future (Goldratt). It is necessary,
however, that all stakeholders (employees, clients and society-at-large)
be satisfied, else the business is truly
nothing but a “cunning thief.” Assuring
long-term profitability requires strategic planning to define the direction of
the organization and the tactical implementation of the activities required
to support that plan. The following
discourse focuses on how one might
address some of these strategic issues
ethically, but from a businessperson’s
point of view (Finklestein).
Tip #1: Plan for market ebbs
and flows
Making enough money is a constant business problem (Lippe). Every
market has its peaks and ebbs. Of
course, profit is desirable, but a lot
can be learned from a business setback as well. A law practice, like any
flabaroutofstaters.org

business, may experience a downturn
in profitability. Sustaining the same
level of success or promoting business
growth is not a guaranteed process.
In fact, market changes provide an
opportunity to reevaluate and adjust
one’s professional focus in response to
a world of changing needs. In times
of profit, a seasoned businessperson
addresses the future by strategically
planning a well-formed response to
the eventual downturn whenever it
may occur. A multijurisdictional law
practice offers the reassurance of having a built-in Plan B just in case the
primary jurisdiction is not adequately
sustaining the law practice. Then,
expansion may be initiated in the secondary jurisdiction. It is all about timing and finding the right opportunity.
The lesson learned here is that doing
nothing accomplishes nothing except
waiting for the eventual profit loss.
Tip #2: Engage in training
Training may appear as an irritating, time-consuming experience. If
viewed proactively, training is an indispensable tool for sustaining business
health. Continuing legal education is
not just a compliance tool used by the
bar to promote the competency of its
members (Rhode and Ricca). Required
training can be directed to obtaining
knowledge in an otherwise unfamiliar
area of practice. A probate practitioner, with sufficient preparation, may
expand service to include elder law.
A tax lawyer in South Georgia, if also
admitted in Florida, may pursue opportunities available as part of a Plan
B employment move if the required
CLEs have been met. So, the business
decision becomes: 1) be disciplined and
stay the course within the existing
practice; or 2) try a different strategy
supported by additional training. Additional training will allow the practitioner to actually have a second choice.
Tip #3: Understand calculated
risk
Assessment of risk is a natural
part of business activity. A periodic
analysis of strengths, weaknesses,
6

opportunities and threats needs to be
done consciously and conscientiously
(Quast). The following questions also
should be routinely asked: 1) Am I
satisfied with my law practice? 2) Do
I have too much time on my hands
or not enough? 3) Is my practice load
predictable or haphazard? 4) Should I
bring in some help with all the financial responsibilities that go with it, or
should I find a contract lawyer for occasional assistance? The answer to these
and other related questions should
not come from a gut response. Make a
decision based on ascertainable facts,
not impulses. If you are a lawyer with
a liberal arts undergraduate degree,
seek advice from someone skilled in
business decision-making. Without
that intervention, your business risk
may become deadly certain instead of
a calculated possibility. In a multijurisdictional practice, more than one set of
business advisors may be required to
address the singular aspects inherent
in each separate jurisdiction.
Tip #4: Secure a team of
advisors
A good businessperson can surpass
personal limitations by collecting various advisors whose insights are well
respected. The usual team consists
of the banker, accountant and personal finance manager. But consider
adding other members to that team.
An IT consultant and web designer,
cognizant of bar requirements, can
create a virtual office or a social media
presence that supports a multijurisdictional practice. Many people in the
community have specialized talents
that may address your need for experts. Increase your firm’s goodwill
in the community by actually participating in community charitable
activities such as Habitat for Humanity instead of just passively donating
money. Sweat shared with members
of the community generates a great
deal of respect. Be a volunteer in support of the Red Cross, AARP or other
organizations that may benefit your
primary or multijurisdictional clients.
State-to-State — Spring 2017

Tips continued
Tip #5: Create effective legal
marketing
Legal marketing in 1950 primarily
consisted of word-of-mouth reputation.
Word of mouth is still an effective tool,
but the delivery platforms are different now. With strict adherence to bar
regulations, your IT professional can
maximize your marketing potential
on the Internet. Effective marketing
consists of first anticipating and then
building the channels that actually
reach consumers (Ward). Clients now
fully participate in a shared economy
and shared experiences. Find venues
where people gather and provide short
informational briefings on topics of
interest. Triathletes will be interested
in setting up legal strategies in case
of injury, such as health care directives, living wills, powers of attorney
and wills. Members of a chamber of
commerce will welcome suitable briefings on recurrent business law issues.
Every sort of organization has a set
of problems that can be addressed by
competent legal counsel. Marketing is
not just about sending out a message.
Effective marketing is identifying the
clientele who will best benefit from
your legal service (Revesencio). And
that, of course, depends on the nature
of your law practice. Keep in mind
that your Ohio client may not have the
same perceived needs as your Florida
client. The legal environment may
be significantly different depending
on the situation being addressed. So,
inevitably, it is always about providing
the right customer service.
Tip #6: Understand customer
service
Many business people will defend
the premise that the customer is always right. That is easy to say when
the customer is well informed of personal needs. But an attorney does more
than deliver the requested product or
service. Like it or not, a lawyer also
must serve as an educator, who gives
the client a series of choices based on a
proper assessment of the client’s legal
requirements. In a way, an attorney
must become a salesperson who calmly
advises the steps to take to reach the
desired outcome, if it is at all reachable within ethical bounds. Clients
may require skills beyond a lawyer’s
personal expertise. Referrals need to
flabaroutofstaters.org

be thoughtfully arranged to provide
the best remedy under the given circumstances. The team mentioned in
Tip #4 may be expanded on an ad
hoc basis to include medical practitioners, counselors or even attorneys
with more expertise. This advice is
particularly true for an attorney with
a multijurisdictional practice. Being
licensed to practice law in a particular state does not necessarily mean
that the attorney is competent in the
required practice area. Clients need
to feel that their needs are worked on
by trusted hands (Downey). In business, the strength of the relationship
is extremely important. A reassuring
text message that does not reveal work
product or client confidence is a great
way to maintain communication and
build on that trust.

captivated by it, immensely enjoy
the many online social communities.
Information, both business and personal, is intermixed. No message is
beyond scrutiny. Is it truthful? Facebook posts may be carefully staged to
produce maximum reaction or effect.
President Trump tweets messages
directly to his followers, bypassing
official news organizations. Social
activity can morph into promising
business prospects. Ethical rules governing an attorney’s professional activities have not generated sufficient
guidance to regulate conduct within
a large gray zone that may lead to
impropriety. Multijurisdictional legal
practitioners should pay attention to
the specific rules governing professional conduct in each jurisdiction.
Without adequate attention, a social
post celebrating a personal victory
such as obtaining a large settlement
may be viewed as a prohibited improper solicitation. This kind of social
interaction is on a much broader scale
than appearing at a neighborhood
gathering or a weekend barbecue.
The line between business and social
engagement may become dangerously blurred. Caution dictates that
professionalism and adherence to
ethical standards be maintained at
all times.
Tip #9: Cultivate the right
attitude
Attitude displayed can produce the
attitude relayed. This anecdote essentially describes a form of social physics. The resultant force of a personal
interaction can escalate in either
positive or negative ways. A nasty
message certainly will not elicit a

Tip #7: Establish a work/life
balance
Customers in a business setting really appreciate and sometimes even
expect 24/7 service. Providing that
type of assistance to a legal client
will be highly valued and the kind
of service that will distinguish you
from other competitors. Can this be
efficiently done, and at what financial and personal cost? If adequate
staffing exists, one can designate
a duty lawyer who can triage and
then respond to a client’s concerns.
But to maintain optimal “emotional
fitness,” a solo practitioner should
not keep that kind of pace. This is
especially true of lawyers with multijurisdictional law practices that are
separated by a significant time zone
difference. In this case, boundaries need to be established and
communicated to the client. AdSeeking a new position?
ditional prophylactic measures
Need a new associate?
may be taken. The management
at Kirkland & Ellis has arranged
The Florida Bar
for its attorneys “to enroll in the
Life XT program, a series of
can help!
live classes and online videos
Whether
you
are
an attorney seeking a new position
designed to promote resiliency
in Florida or an employer who needs a new associate
against stress and increase profor your legal practice, The Florida Bar Career Center
ductivity” (Gordon). If impropis just a click away at www.floridabar.org.
erly managed, one’s law practice
Job seekers can search available jobs, create a
can overcome one’s personal life.
FREE job seeker profile and even post a resume

Career Center

Tip #8: Integrate social life
into business life (or is it
the other way around?)
The people born into the generation of social media, or those
7

anonymously.
Employers can reach qualified professionals by
posting jobs for a reasonable fee and creating a FREE
employer profile.
Just click on the link above to get started!
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warm response. A calm demeanor can
diffuse a tense situation. Business opportunities are best developed when
a possible failure is reconfigured into
a more successful strategy. The adage
of making lemonade out of lemons
best describes how business leaders
face obstacles in their path. That
is where professionalism becomes
so important in the practice of law.
Attorneys’ unprofessional behavior
only bolsters the image of the shyster,
driven by greed to maximize business
profit without regard to the underlying relationship. A good businessperson knows better to refrain from such
conduct, and so does an attorney who
values professionalism and a good
reputation.
In conclusion, business success ultimately produces a cascade of new
opportunities. These opportunities
should not be perceived as additional
burdens faced by an already overwhelmed legal practitioner. Instead,
it is the perfect time to reflect and
to reassess business goals, within
the constraints considered above.
After all, practicing law should be an

enjoyable journey instead of a mindless and unplanned race.
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Join the OOSD in Dallas!
The Out-of-State Division (OOSD) of The Florida Bar invites you
to attend these upcoming events in Dallas, Texas.
Please note that times listed are Central Standard.
Thursday, March 2, 2017

6:00 p.m. CST
Joint Reception with Young Lawyers
Division of The Florida Bar
(Open to all members of The Florida Bar)

Friday, March 3, 2017

9:30 a.m. CST
OOSD Executive Council Meeting
(Open to all dues-paying members of
the OOSD)
Rosewood Mansion on Turtle Creek
2821 Turtle Creek Blvd.
Dallas, TX 75219
214/559-2100

flabaroutofstaters.org
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The OOSD wants you!
The Out-of-State Division (OOSD)
is unique among Florida Bar sections and divisions. We are the only
major Bar group whose membership
is defined solely by geography—if you
are a Florida Bar member and reside
outside of Florida, we want you! It is
currently estimated that more than
14,000 Florida Bar members reside
out of state, making our group larger
than more than half the state Bars.
The OOSD provides a built-in nationwide network of out-of-state Florida
lawyers who can serve each other.
Another goal of the OOSD is to keep
you informed on matters that are relevant to and affect Florida lawyers,
but may otherwise go unnoticed by
non-residents.
You might think—what do out-ofstate Florida Bar attorneys have in
common other than living outside of
Florida? Why does the OOSD exist?
Well, on a basic level, we all share
an interest in connecting with our

fellow lawyers. Even in an age where
Facebook, Twitter, LinkedIn or other
digital communication often takes
the place of traditional face-to-face
contact, networking with our profes-

Presidentelect's
message

Tiffany N. McKenzie

sional peers remains a vital part of a
successful law practice. Membership
in the Out-of-State Division can put
you in contact with other lawyers all
over the country who can be valuable

sources of advice and referrals. In
addition, membership in the OOSD
includes the benefits of free CLEs
tailored to out-of-state attorneys, receptions around the country for networking opportunities and, most importantly, a voice in Bar governance
and rule-making matters. The more
members the OOSD has, the greater
influence our organization will have
over Bar actions that directly affect
our practices and our diverse clients.
We want to expand our offerings
for out-of-state attorneys, so please
come aboard—we welcome your input
and participation! The contact information of the officers and executive
council members can be found in this
edition of State-to-State on page 16.
We are here to serve you. We want to
help your practice by providing quality administrative, educational and
practice development support.

Mission of the
Out-of-State Division
The purpose of the Out-of-State Division of The Florida Bar is to provide an
organization for all Florida Bar members who reside outside of the state of
Florida. The division focuses not on any specific practice area, but rather on
the common interests and needs of out-of-state Florida Bar members as a
whole. The division works toward the goal of ensuring equitable treatment for
in-state and out-of-state Florida Bar members. This is accomplished through
education, legislative and administrative review; the production and update
of a website for division members and the public at large; and the publication
of a newsletter sent to the division’s membership.

flabaroutofstaters.org
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BOG News
Board of Governors’ updates
We want you to stay informed on actions taken by The
Florida Bar Board of Governors. So, here are the latest
Board of Governors’ updates:
The Florida Bar Board of Governors met on Dec. 9,
2016. The major actions of the board and reports received
included:
• Legislative positions for 2016-18 were approved including opposing term limits for any Florida judges;
supporting adequate funding of the state court system;
maintaining control by the Supreme Court over the
practice of law and the discipline of lawyers; maintaining the Supreme Court’s authority over procedural
court rules; and supporting allowing state agencies to
pay Bar membership fees and CLE costs for attorneys
they employ. The 2017 legislative session begins on
March 7. For information on legislation of interest to
the legal profession, key session dates, Bar and section
positions, links to email House members and Senators
and other legislative resources, visit www.floridabar.
org/legislativeactivity.
• A new rule that would allow the lawyer spouses of
military personnel stationed in Florida to practice in
the state if they meet certain conditions was approved.
Those conditions include being a member in good
standing in another jurisdiction with a clear record,
passing a Florida Board of Bar Examiners character
and fitness review, paying Bar annual membership
fees, agreeing to follow Bar rules, being subject to
Florida Supreme Court jurisdiction and having a Bar
member as a mentor if the spouse has been practicing
for less than three years. The rule, drafted by the Military Affairs Committee, will be noticed for comments
in the January 1 Florida Bar News and then will be
sent with the comments to the Supreme Court for its
comment period, review and approval.
• The Technology Committee reported that it continues
to work on an incubator project to assist new lawyers
and lawyers transitioning from public service to private practice in creating law firms to offer affordable
services. The overall goal of the project is to teach
lawyers how to run profitable law firms serving lowand moderate-income clients. The committee is also
studying cyber security to help law firms protect their
electronic records and communications.
• The Professional Ethics Committee was directed to
draft an opinion guiding Bar members who may in
some cases split fees with out-of-state attorneys who
work in firms that have non-lawyer owners. The opinion will address the issue with the caveat that nonlawyer ownership of law firms is not allowed in Florida.
The issue will be published in the January 1 Florida
flabaroutofstaters.org

Bar News and discussed during the committee’s January 27 meeting. The proposed advisory opinion will be
published for member feedback.
• An update on a project to develop trust accounting
software for Florida Bar members was given. Recognizing that technical compliance with trust accounting
rules is difficult for small firms and solo practitioners,
the software will address required trust accounting
records and procedures now required by Chapter 5.
Lawyers would provide information when they use
their trust accounts, and all necessary trust accounting paperwork would be done by the program. The
software is expected to be very affordable. Florida Bar
members currently have approximately 33,000 IOTA
trust accounts.
• Approval was given to negotiate a license agreement
with the ABA for its Free Legal Answers platform,
launched in September, to be implemented in Florida.
Geared to expand legal services for low-income communities, the web-based program gives income-eligible
users the ability to pose civil legal questions to volunteer attorneys. The virtual legal advice clinics at
ABAFreeLegalAnswers.org are now available in 21
states including Georgia, South Carolina, Alabama,
Mississippi and Louisiana.
The Florida Bar Board of Governors met on Jan. 20,
2017. The major actions of the board and reports received
included:
• A new website for Lawyers Advising Lawyers, a no-cost,
peer-to-peer program giving members access to veteran
attorneys to help answer procedural and substantive
legal questions in 50 practice areas, was launched and
the board approved one hour of CLE credit for volunteer advisors who accept referrals with a maximum of
five credits per year. Advisors must have a minimum
of five years of experience in the respective area(s)
of advice and must be a member of The Florida Bar
in good standing. To become an advisor or to request
advice, enroll online at http://lawyersadvisinglawyers.
com. The February 1 issue of The Florida Bar News
provides more details.
• Two new Florida Bar legislative positions were approved: opposing any amendment to the Florida Constitution that restricts or overturns the courts’ authority
to review the constitutional validity of legislation; and
opposing any amendment to the United States Constitution that restricts or overturns the courts’ authority
to review the constitutional validity of legislation. Also
approved was reinstatement of six legislative positions
from the Code and Rules of Evidence Committee. All
10
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BOG News
current Florida Bar, section and committee legislative
positions are posted here.
• During the upcoming legislative session, beginning
March 7, The Florida Bar will be monitoring constitutional amendments filed in the Florida House and
Senate focusing on judicial term limits and other
Article V issues. A Senate Joint Resolution, SJR 482,
would limit Supreme Court justices to two six-year
terms, DCA judges to three terms, require lawyers to
be at least 50 years old to serve on Florida’s appellate
courts and require Supreme Court appointees to have
served at least one prior year as a judge. The House
Joint Resolution, HJR 1, would limit the number of
years Supreme Court justices and DCA judges may
hold the same office to 12 consecutive years and prohibit appellate judges from being reappointed for one
year after leaving office; appellate judges in office on
Jan. 9, 2019, and future appointees would be subject to
the proposed term limits. The Florida Bar will oppose
any proposed legislation or amendments that would
limit the independence of the judicial branch or the
authority of the judiciary through this and other legislative positions. The Florida Bar opposes term limits
for judges at any level of Florida’s state court system.
For information on legislation of interest to the legal
profession, the session schedule, links to contact legislators and other information sources, how The Florida
Bar may advocate issues and all legislative positions,
please visit www.floridabar.org/legislativeactivity.

• Florida Supreme Court Chief Justice Jorge Labarga
gave an update on the state of the judiciary. An Overview of State Courts System’s Legislative Budget
Request for FY 2017-18 and an Overview of Judicial
Branch Priority Issue on Staff Pay are posted at www.
flcourts.org. Through work groups, the Court is evaluating security procedures, practices and perceptions
at Florida’s courthouses to improve security provided
at trial courts around the state and studying the way
guardianship works in the state courts system. The
now-permanent Florida Commission on Access to Civil
Justice will continue its work at a meeting on February
3 in Tallahassee. Members of the Court in attendance
were also provided with an update on Florida Bar
strategic plan objectives and priorities by President
William J. Schifino, Jr., and members of the Board of
Governors.
• An amendment to the Rules Regulating The Florida
Bar Rule 4-1.2 and a new Rule 4-6.6 were approved,
which, if approved by the Supreme Court, would
streamline conflict of interest procedures to make it
easier for lawyers to render limited legal advice to
Floridians through call-in lines, booths or other venues
sponsored by law schools, voluntary bars, legal aid
clinics and similar entities. The proposed rule changes
will be officially noticed in the February 15 Florida Bar
News and will be filed with the Court on March 17.

Join the
O O S D n ow !
Not a member of the
Out-of-State Division?
Join now!
Membership in the division is just $35 and provides a number of valuable benefits to out-of-state attorneys,
including discounts on CLE registration, a free annual ethics CLE and opportunities to network with other
Florida lawyers. Join now! Invite a colleague!
(For your convenience, an application is on page 17.)
For more information, please contact:
Mindi Wells, Chair
Membership & Long Range
Planning Committee
mindi.wells@sc.ohio.gov

flabaroutofstaters.org

Willie Mae Shepherd,
Program Administrator
wshep@flabar.org
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EDITOR’S CORNER

Your Out-of-State Division wants to
help your practice
We hope you continue to enjoy the all-cyber version of State-to-State. You should be receiving
a link to each edition of the newsletter that allows you to view the edition online in color at your
desk or on your mobile device. We continue to look for ways to enhance the State-to-State. By doing so, we can better serve out-of-state lawyers. Remember, too, that you can feature yourself or
your law firm as well. It should be a win-win for everyone. We challenge you to think of new ideas
on how the OOSD can continue to improve services to Florida lawyers practicing out of state.
You’ll see in this edition the many programs available to OOSD members. Joining provides
many benefits. One of my favorites involves the work of this publication to introduce you to other
out-of-state members who share a desire to develop their respective practices. As a reminder, on
D. WORKMAN
page 9, you’ll find the mission of the Out-of-State Division.
We’re preparing for the 2017 Annual Florida Bar Convention in June. The OOSD will hold its
meeting on Friday of the Bar’s annual convention. We will conduct the election of officers and council members.
Stay tuned for more updates.
Your publication continues to grow. And we’d like even more! You’ll see throughout the State-to-State our requests
for contributing authors. We feature articles from members in Florida and elsewhere who share ideas and articles
of interest to out-of-state members. Our content continues to increase because of you. Our contributing authors appear prominently, and we include the information you’d like others to read about your practice. We have two goals
here: to present your ideas to a broad audience and to introduce the readers to you. We want to help your practice.
The Florida Bar provides great support and opportunities for its members. Our OOSD president, the other officers and executive council members are here to support the specific needs of out-of-state Florida Bar members.
The Out-of-State Division is here to help you turn these shared interests into a strong professional practice. We’re
not shy—we want to help you develop business. So, please join and get involved!
Send us your articles and we’ll get you published as quickly and as often as we can. And by all means, please let
us know how we can serve you better. Please feel free to contact me at dworkman@bakerlaw.com or by telephone
at 202/861-1602. We also look forward to seeing you at one of the local receptions or at OOSD meetings.
—Don Workman, Editor

FLORIDA...
  was
   discovered
    by an
     out-of-stater.

S t a t e - t o - S t a t e
THE PUBLICATION OF THE OUT-OF-STATE DIVISION OF THE FLORIDA BAR

Lawrence H. Kunin, Atlanta, Ga. .......................................................................... President
Tiffany N. McKenzie, Atlanta, Ga. .............................................................. President-Elect
Matthew L. Kahl, Atlanta, Ga. ..............................................................................Treasurer
Mindi L. Wells, Columbus, Ohio ............................................................................ Secretary
Christopher C. Marquardt, Atlanta, Ga. ....................................Immediate Past President
Willie Mae Shepherd, Tallahassee, Fla........................................... Program Administrator
Donald A. Workman, Washington, D.C. .......................................................................Editor
Matthew L. Kahl, Atlanta, Ga. ................................................................... Associate Editor
Susan L. Trainor, Tallahassee, Fla......................................................................Staff Editor
Clay Shaw, Tallahassee, Fla. .......................................................................................Layout
State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editorially
reviewed and peer reviewed for matters concerning relevancy, content, accuracy and style.
State-to-State is sent electronically to more than 14,000 legal practitioners throughout
the United States.
Statements or expressions of opinion or comments appearing herein are those of the
contributors and not of The Florida Bar or the division.
The deadline for the SUMMER 2017 issue is APRIL 14, 2017. Articles should be of
interest to legal practitioners with multijurisdictional practices. Please submit articles
in a Word format via email to Don Workman, dworkman@bakerlaw.com. Please include
a brief biography with contact information and a photograph of the author. If a digital
photo is not available, please mail a print to The Florida Bar, OOSD, 651 East Jefferson
Street, Tallahassee, FL 32399-2300.

State-to-State
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Author! Author!
The Out-of-State Division offers its membership a valuable forum for the exchange
of information on legal issues affecting our
interstate practices. To be truly effective,
it is essential for a large cross section of
our members to contribute articles, news
and announcements to this newsletter.
For those of you who would like to see
your work in print, the rules for publication
are simple: The article should be related to
a subject of general interest to legal practitioners with multijurisdictional practices.
Articles focused on your home state are
less appealing than issues impacting a
number of jurisdictions.
Please send documents in MS Word
format via email to Don Workman,
dworkman@bakerlaw.com.
Please help your colleagues to get to
know you by including a brief biography
with contact information, and include a
head and shoulders photograph. Your
photo and bio will be kept on file and need
only be submitted once.

Spring 2017

Contributing authors
The Out-of-State Division appreciates the articles submitted for this edition by our contributing authors. They
can serve as a resource to fellow division members who might have a question regarding these authors’ areas of
expertise or if a referral is needed.

Samuel W. Braver is a shareholder of Buchanan, Ingersoll
& Rooney PC in Pittsburgh, Pa. For 39 years, Samuel
W. Braver has represented a wide-ranging variety of
commercial and financial institutions in state and federal
courts throughout the United States regarding complex
lending issues, complex commercial litigation issues,
intellectual property issues, as well as sophisticated
probate and trust litigation in both jury and non-jury
trials. He is also very active in corporate governance,
ERISA issues and health care litigation. He can be
reached at 412/562-8939 or samuel.braver@bipc.com.

Catherine Peek McEwen is a U.S. bankruptcy judge
for the Middle District of Florida, Tampa Division, and
is the vice-chair of the 13th Judicial Circuit (Florida)
Pro Bono Committee. One of Judge McEwen’s mantras
is that “judges admire pro bono volunteers.”
Tiffany McKenzie is president-elect of the Out-ofState Division. She focuses her practice on estate
planning and administration, family wealth transfer
tax planning, succession planning and fiduciary
litigation. She can be reached at 404/572-6725 or
tiffany.mckenzie@bryancave.com.

Brian D. Burgoon is an out-of-state member of The
Florida Bar Board of Governors. He is a past member
of The Florida Bar Executive Committee, past chair of
The Florida Bar Disciplinary Review Committee and past
chair of The Florida Bar Rules Committee. He practices
business litigation, civil litigation and personal injury
with the Burgoon Law Firm LLC in Atlanta, Ga. He can be
reached at 404/260-5147 or burgoon@burgoonlaw.com.

S. Andrew Ostapski, an out-of-state member of The
Florida Bar, is professor of management at Valdosta State
University, Valdosta, Georgia. Valdosta State University’s
Langdale College of Business is AACSB accredited,
among 5% of business schools worldwide. He can be
reached at 229/249-2622 or sostapsk@valdosta.edu.

Larry H. Kunin is president of the Out-of-State Division
and also serves on The Florida Bar Standing Committee
on Law Office Technology. He is a member of the
Executive Council of the Business Law Section and
immediate past chair of the Computer & Technology
Law Committee of the Business Law Section. He
practices technology-related, intellectual property and
business litigation. He can be reached at 404/504-7798
or lkunin@mmmlaw.com.

Edward D. Walker II is professor of management and
head of the Department of Management and Healthcare
Administration at Valdosta State University, Valdosta,
Georgia. He can be reached at 229/245-2236 or
eddwalker@valdosta.edu.
Donald A. Workman, OOSD past president and State-toState editor, is a partner in the Business Group and head
of BakerHostetler’s bankruptcy and creditors’ rights
practice in the Washington, D.C., office. His practice
areas include business bankruptcy, creditors’ rights,
debtor reorganizations, general insolvency, stockbroker
liquidations and commercial litigation. He can be
reached at 202/861-1602 or dworkman@bakerlaw.com.

Deborah A. Little is counsel with Buchanan, Ingersoll
& Rooney PC. Her general commercial litigation
practice spans more than 30 years with the firm. She
is licensed in Pennsylvania and Florida and practices
out of the Pittsburgh and Tampa offices. She currently
focuses on trust litigation. She can be reached at
412/562-3923 or deborah.little@bipc.com.

Become a contributor!
See submission
information on page 12.
flabaroutofstaters.org
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Advertise in
in State
Advertise
StatetotoState!
State!
Please indicate
Ad Size

☐ 1/4 page
☐ 1/2 page
☐ Full Page

Item number

Cost

(8160022)

$250.00

(8160021)

$400.00

(8160020)

$750.00

Your advertisement may be submitted electronically as a .jpg, .tif or .pdf file, at 300 ppi or larger. Black & white cameraready copy is also acceptable. Payment is by check only and must accompany the proposed ad and signed agreement
below. Payment will be accepted on a per-issue basis only.
For further information, contact Willie Mae Shepherd, Section Administrator, 850/561-5624 or wshep@flabar.org
Company Name: ________________________________________________________________________________
Address: ______________________________________________________________________________________
Contact: _______________________________________________________________________________________
Phone No: (
Fax No: (

) _________–____________
) _________–____________

Email:_________________________________________________________________________________________

Signature: _____________________________________________________________________________________
flabaroutofstaters.org
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Florida Bar information now on your
smartphone!

FloridaBarCLE

The Florida Bar
Member Benefits

For the Bar, By the Bar.

www.floridabar.org/memberbenefits

www.floridabar.org/cle

Stay current on ethics:
Free publication now available
In the past, out-of-state Florida Bar members have found that it can be difficult to stay
abreast of ethics developments in Florida. Now, two free resources are available to help
you stay current in this important area. The “2016 Florida Legal Ethics Review” by Tim
Chinaris is available free of charge. This comprehensive compendium concisely summarizes
developments in Florida legal ethics during 2016, including rule changes, cases and ethics opinions of interest.
Arranged topically, the subjects covered are: Rule Changes (including Proposed Rule Changes); Advertising;
Attorney-Client Relationship; Candor Toward the Tribunal; Confidentiality and Privileges; Conflicts of Interest
(Including Disqualification); Disciplinary Proceedings; Fees (Including Attorney’s Liens); Ineffective Assistance
and Right to Counsel; Law Firms; Legal Malpractice; Professionalism; Public Official Ethics and Public Records;
Rules and Ethics Opinions; Trial Conduct; Trust Funds; Unauthorized Practice of Law; and Withdrawal From
Representation. To get your free copy, just send an email request to tim@sunethics.com. A copy will be emailed
to you in PDF format. And stay up-to-date with legal and judicial ethics on a daily or weekly basis by visiting the
comprehensive ethics website “sunEthics” (www.sunethics.com). This site offers summaries of cases and ethics
opinions as they are released; links to everything related to Florida legal ethics, judicial ethics, bar admissions
and professionalism; and links to ethics resources throughout the nation.

flabaroutofstaters.org
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OUT-OF-STATE DIVISION EXECUTIVE COUNCIL
Larry H. Kunin, President
Morris Manning & Martin
3343 Peachtree Road N.E.
Atlanta, GA 30326-1022
404/504-7798
Fax: 404/365-9532
lkunin@mmmlaw.com

Eric L. Meeks
Meeks Law Firm Inc.
P.O. Box 8098
Cincinnati, OH 45208-0098
513/826-0229
Fax: 513/826-0231
emeeks@meekslawfirm.com

Richard A. Tanner
DeBeaubein Knight Simmons
Mantzaizis
723 E. Park Avenue
Tallahassee, FL 32301
850/201-3655
rt7@dbksmn.com

Tiffany N. McKenzie, President-Elect
Bryan Cave LLP
1201 W. Peachtree Street, Floor 14
Atlanta, GA 30309-3449
404/915-0980
tiffany.mckenzie@bryancave.com

E. Duffy Myrtetus
Goodman Allen Donnelly
4501 Highwoods Parkway, Ste. 210
Glen Allen, Virginia 23060
804/346-5317
Fax: 804/346-5954
edmyrtetus@goodmanallen.com

John C. Voorn
6231 W. 129th Place
Palos Heights, IL 60463-2336
708/403-5050
Fax: 708/403-9667
jcv@hdoml.com

Matthew L. Kahl, Treasurer
Aldridge Pite LLP
3575 Piedmont Road N.E., Ste. 500
Atlanta, GA 30305-1623
404/994-7467
mkahl@aldridgepite.com
Mindi Wells, Secretary
P.O. Box 163456
Columbus, OH 43216
614/702-7473
m-wells@onu.edu
Christopher C. Marquardt,
Immediate Past President
Alston & Bird LLP
1201 W. Peachtree Street N.W.
Atlanta, GA 30309
404/881-7827
Fax: 404/253-8741
chris.marquardt@alston.com
Board of Governors Members
Brian D. Burgoon
Burgoon Law Firm LLC
691 John Wesley Dobbs Avenue N.E.
Ste. Z
Atlanta, GA 30312
404/260-5147
Fax: 866/805-5997
burgoon@burgoonlaw.com
Ian M. Comisky
Fox Rothschild LP
2000 Market Street, Floor 20
Philadelphia, PA 19103-3222
215/299-2796
Fax: 215/299-2150
icomisky@foxrothschild.com
flabaroutofstaters.org

At-Large Members
W. Bard Brockman
Bryan Cave LLP
1201 W. Peachtree Street N.W.,
Floor 14
Atlanta, GA 30309-3471
404/572-6600
Fax: 404/572-6999
bard.brockman@bryancave.com

Donald A. Workman
Baker Hostetler LLP
1050 Connecticut Avenue N.W.,
Ste. 1100
Washington, DC 20036-5318
202/861-1500
Fax: 202/861-1783
dworkman@bakerlaw.com

Timothy P. Chinaris
P.O. Box 120186
Nashville, TN 37212-0186
615/460-8264
Fax: 615/460-6004
tchinaris@gmail.com
Richard P. Lawson
7 Times Square, Floor 22
New York, NY 10036-6551
212/790-4539
Fax: 212/536-1839
rplawson@manatt.com
William A. Lee III
O’Donnell Lee McCowan
& Phillips LLC
P.O. Box 559
Waterville, ME 04903-0559
207/872-0112
Fax: 207/872-0002
walee@olmplaw.com
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Membership Application for

The Florida Bar

Out-of-State Division
More than 10 percent of Florida Bar members reside outside the state of Florida.
Although the division represents the interests of all lawyers outside the state, active participation in the
division requires an election on the annual dues statement and, of course, the payment of dues (only
$35).
Membership in this division will provide a forum for communication and education for the
improvement and development of your practice through:
a reduced fee for division-sponsored continuing legal education programs
a newsletter especially designed for out-of-state practitioners
a ready network for referrals and access to information through regional coordinators
a web page especially designed for out-of-state practitioners
an annual free online ethics CLE







To join, make your check payable to The Florida Bar and return your payment in the amount of $35 and
this completed application form to OOS Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, FL
32399-2300. Membership will expire June 30. Dues will not be prorated.
OS Member Division Dues (Item number – 8161001)
OS Affiliate (Inactive) Division Dues (Item number – 8161002)
Name:

Florida Bar Number:

Firm:
Office Address:
City/State/ZIP:
Email:
METHOD OF PAYMENT (CHECK ONE)
Check Enclosed (payable to The Florida Bar)
Credit Card:

Mastercard

Visa

Discover

AMEX

Name on Card:
Card Number:

Expiration Date:

Signature: ________________________________________________________________________

To learn more, visit our website at www.flabaroutofstaters.org or contact the
program administrator at wshep@flabar.org.

ith a
Share w t!
studen

THE FLORIDA BAR – OUT-OF-STATE DIVISION
APPLICATION FOR STUDENT MEMBERSHIP

More than 10 percent of Florida Bar members reside outside the state of Florida.
The Out-of-State Division seeks to keep its members informed of recent developments that could impact
their practice as out-of-state Florida attorneys. Further, the division promotes opportunities to network—both
socially and professionally—with other out-of-state Florida attorneys. Membership in the division provides access to the division’s newsletter (State-to-State), the division’s website (www.flabaroutofstaters.org), divisionsponsored continuing legal education programs and division meetings.
Student membership in the division will:

Afford an opportunity to network with out-of-state Florida attorneys who can offer insights on practicing law
as a Florida attorney outside the state.

Allow for communication with Florida lawyers practicing in a variety of locales nationwide.
Provide the member with access to the division’s newsletter and website, which are designed especially
for out-of-state practitioners, and an opportunity to submit articles for publication.

Entitle the member to a reduced fee for division-sponsored continuing legal education programs.
To join, send this completed application form to:
Out-of-State Division, The Florida Bar, 651 E. Jefferson St., Tallahassee, Florida 32399-2300.
(The application form also may be sent by email to OOSD.Student.Member@gmail.com.)
Student membership will expire upon admission to The Florida Bar or one year after graduation
from law school, whichever occurs first. There is no membership fee for students.
NAME: ____________________________________________________________________________
SCHOOL: __________________________________________________________________________
DATE OF GRADUATION (MO./YR.): _____________________________________________________
ADDRESS:_________________________________________________________________________
__________________________________________________________________________________
PHONE: ___________________________________________________________________________
EMAIL: ____________________________________________________________________________
LIST ANY CITIES/STATES IN WHICH YOU HAVE A PARTICULAR INTEREST: ___________________
__________________________________________________________________________________
SIGNATURE:______________________________________________ DATE:_____________________

flabaroutofstaters.org
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Continuing Legal Education
Application for Course Attendance Credit
The Florida Bar
Legal Specialization & Education
651 E. Jefferson Street
Tallahassee, FL 32399-2300
(850)561-5842 (Phone) (850)561-9421 (Fax)
clemail@flabar.org
Attorney #

Name:

Address:
City:

State:

Phone:

Zip:

Fax:

Activity Title:
Sponsor Name:
Date and Location of Course:
Please attach a course brochure and/or outline which:
(A) Fully describes the course content and level of presentation
(B) Indicates the time devoted to each topic covered within the program
(C) Identifies the instructors
BOARD CERTIFICATION CREDIT
Please list the area(s) of certification applicable to this activity:
For more information on The Florida Bar’s Board Certification program,
visit: www.floridabar.org/certification

Total Minutes on Instruction: (excluding breaks, meals and introductions and based on a 50 minute hour)
Total Credit

(Total Minutes Divided by 50 =

Credit Hours)

50
If requesting Ethics, Professionalism, Substance Abuse, Mental Illness Awareness, Bias Elimination or Technology Credit,
please check appropriate box below.
Ethics

Substance Abuse

Bias Elimination

Professionalism

Mental Illness Awareness

Technology

NOTE: If you have completed the minimum number of required CLER hours, and are not seeking Certification credit, please
do not submit further courses for evaluation. There is no carry over of hours in Florida from one reporting period to the
next.
Materials submitted for CLE credit review will be discarded once the credit has been determined.
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope.

flabaroutofstaters.org
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Are you getting the most from your

Member Benefits?

Practice Resources

Career Center

Start Your
Own Firm

Travel

Expedia® Travel Discounts

Banking

Legal Publications
Florida Bar
Legal Publications

Retail

Legal Research

Legal Forms

Shipping

Insurance

Visit www.floridabar.org/memberbenefits for a complete list of member benefits

