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Legal opinion customary practice
in Florida - Florida’s point of view

The Legal Opinion
Standards Com-
mittee of The Flor-
ida Bar Business
Law Section and
the Legal Opinions
Committee of The
Florida Bar Real
Property, Probate
and Trust Law

P.SCHWARTZ  gection have pub-
lished their “Report on Standards for
Third-Party Legal Opinions of Florida
Counsel,” exposure draft dated Jan.
21, 2010. Approximately 40 lawyers
from around Florida participated in
the drafting of the report, which took
more than three years to complete.

The report is intended to provide
guidance to Florida attorneys who
render third-party legal opinions on
matters of Florida law, and to both
Florida and out-of-state attorneys
who, on behalf of their clients, receive
third-party legal opinions from Flor-
ida attorneys on matters of Florida
law, as to the nature and meaning of
the content of legal opinions and to
articulate the diligence required to
render such legal opinions. The report
is available for download on the web-
site of the Business Law Section and
on the website of the Real Property,
Probate and Trust Law Section.

The report is not a treatise, but
rather is intended to be a prac-
tice guide that describes and gives
guidance on all of the key areas of
third-party legal opinion customary
practice in Florida that affect the ev-
eryday practice of lawyers in Florida.
The report 1) includes coverage of
legal opinions that are predicates to
the remedies opinion, including dis-

Out of state... Not out of touch...

by Philip B. Schwartz

cussions on opinions on entity status
and organization, authorization to
transact business in Florida, entity
power, authorization of the transac-
tion, execution and delivery, no viola-
tion and no breach or default and no
required governmental consents or
approvals; 2) describes the commit-
tees’ views as to the meaning of the
remedies (enforceability) opinion and
regarding the qualifications to the
remedies opinion that are appropri-
ate to include in opinions rendered
by Florida counsel under Florida
customary practice; 3) sets forth the
committees’ position on the no-litiga-
tion confirmation; 4) addresses opin-
ions on particular substantive areas
of commercial practice, including
opinions with respect to issuances of
common stock by a Florida corpora-
tion, opinions with respect to collat-
eral under the Uniform Commercial
Code and opinions with respect to
real estate transactions; 5) addresses
opinions under Florida law regarding
usury and choice of law; 6) includes
guidance on matters that are com-
mon to all third-party legal opinions
rendered by Florida counsel; and 7)
includes guidance on matters to con-
sider when rendering a legal opinion
as local counsel.

The report includes four illustra-
tive opinion letter forms: 1) a form of
opinion letter to be used in a commer-
cial lending transaction; 2) a form of
opinion letter to be used in a real es-
tate lending transaction; 3) a form of
opinion letter to be used in connection
with a share issuance by a Florida
corporation; and 4) a form of opinion
letter to be used in a loan transaction
when acting as local counsel. The

report also includes an illustrative
form of certificate to counsel that
can be used with each of the forms
of opinion letters. These illustrative
forms are annotated with guidance
and with references to sections of
the report where further information
about the Florida customary practice
regarding such opinion is described.
Further, unannotated Word versions
of the illustrative forms are avail-
able for download from the website
of the Business Law Section for use
by Florida attorneys in their opinion
practices.

The exposure draft of the report
was approved (subject to comment) by
the Executive Council of the Business
Law Section and the Executive Coun-
cil of the Real Property, Probate and
Trust Law Section, and the commit-
tees solicited comments to the report
from attorneys who are knowledge-
able about third-party legal opinion
practices. The comment period ended
June 30, 2010, and the committees
are reviewing the comments received
and determining whether to propose
any changes to the report. The re-
port is expected to be finalized in fall
2010.

Further, the committees presented
a half-day CLE program on third-
party legal opinion customary prac-
tice in Florida in May 2010, and a
DVD of that program is available for
purchase from The Florida Bar.

The committees believe the report
will be a major step forward in the
practice of third-party legal opinions
in Florida and a great benefit to cor-
porate and real estate practitioners
throughout our state.

www.flabaroutofstaters.org
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President’s message:

Going ‘green’

by Michael G. Busenkell, President

It’s ironic that
my introduc-
tory message as
president of the
division is about
the division’s
change to elec-
tronic issues of
State-to-State
because now
both the news-
letter and I are completely “green.”
The changeover from paper to elec-
tronic newsletters will save the
OOSD around $1,700 per issue,
while increasing distribution and
offering more options for advertis-
ers.

In an attempt at full disclosure,
I believe in the idea of going green,
but I am not yet a practicing envi-
ronmentalist. I still get my bank
statements and the majority of my
bills in the mail. Sometimes I for-

M. BUSENKELL

get to recycle. Although I planted
two trees in my yard this year, 'm
pretty sure my carbon footprint is
still far from neutral.

The OOSD, however, has taken
great strides in reducing its carbon
footprint, considering each news-
letter in the past was mailed to
some 1,200 out-of-state Florida Bar
members. The amount of wood and
paper we throw away in the Unit-
ed States each year is enough to
heat 50 million homes for 20 years.
Think of it this way ... if everyone
read this Sunday’s New York Times
online instead of the print version,
75,000 trees would be saved. We're
not saving quite as many trees, but
you get the idea. It’s a small step in
the right direction, and as Lao Tzu
advised, even the longest journey
begins with a single step.

The e-version of State-to-State
also allows us to distribute the

newsletter to all 14,000 out-of-
state members, which is the second
largest advertising group next to
the entire Florida Bar membership
of 80,000. Plus, we can now offer
advertisers photos and color ads
on any page.

While I am obviously pleased
with the new electronic State-to-
State, I am excited about all of the
positive initiatives that my prede-
cessor, Bill Lee, started. Both the
listserv and the new relationships
between the OOSD and out-of-state
students at Florida’s law schools
will strengthen this organization.
I hope to carry on Bill’s initiatives
and to continue providing services
to our members in the form of CLE
and networking opportunities. I
thank Bill Lee for his dedication
and leadership, and I hope to build
upon the strong foundation he left
for all of us.

Mark Your Calendar!

Florida Bar Meetings

BOARD OF GOVERNORS MEETINGS

Dec. 8- 10, 2010
Ritz Carlton, Amelia Island, Fla.

Jan. 26 - 28, 2011
The Florida Bar, Tallahassee, Fla.

Mar. 23 - 26, 2011

Disney’s Yacht and Beach Club, Orlando, Fla.

May 25 - 27, 2011
The Westin, Key West, Fla.

Oct. 18 - 23, 2011
Charleston Place, S.C.

Dec. 7 - 11, 2011
The Ritz Carlton, Amelia Island, Fla.

2011 PRO BONO AWARDS

Jan. 27, 2011
Florida Supreme Court
Tallahassee, Fla.

THE FLORIDA BAR ANNUAL CONVENTION

June 22-25, 2011
Gaylord Palms Resort & Convention Center
Orlando, Fla.

THE FLORIDA BAR MIDYEAR MEETING

Sept. 21-24, 2011
Hilton Walt Disney World Resort
Orlando, Fla.




‘We need your help to be
Bigger and Better

You'’re reading our fourth edition of the all-cyber version of State-to-State. You
should be receiving a link to each edition of the newsletter that allows you to
view the article online in color. Of course, you can also choose to print it and take
it with you. We hope you’re enjoying this step forward to be Bigger and Better!

We have more articles from contributing authors this month. Your publication
continues to grow. And we’d like even more! You’ll see throughout the State-to-State
our requests for contributing authors. Our content continues to increase because
of you. We feature our contributing authors in the front of our publication and
include the information you’d like others to read about your practice. We have two
goals here: to present prominently your ideas to a broad audience and to introduce
the readers to you. We’re not shy—we want to help you grow your practice.

D. WORKMAN

We look forward to working with the new OOSD president, Mike Busenkell. Our goal is to con-
tinue to increase membership in the division. One of the means involves expanding the attraction
of the State-to-State, especially to advertisers. By doing so, we can expand services provided to
out-of-state lawyers. It should be a win-win for everyone.

So, send us your articles, and we’ll get you published as quickly and as often as we can. And by all
means, please let us know how we can serve you better. Please feel free to contact me at dwork-
man@bakerlaw.com or by telephone at 202/861-1602.

— Don Workman, editor

Author! Author!

The Out-of-State Division offers its mem-
bership a valuable forum for the exchange
of information on legal issues affecting our
interstate practices. To be truly effective, it
is essential for a large cross section of our
members to contribute articles, news and
announcements to this newsletter.

FLORIDA...
was
discovered
by an h
out-of-stater.

State-Tto-State

THE PUBLICATION OF THE FLORIDA BAR OUT-OF-STATE DIVISION

Michael G. Busenkell, Wilmington, DE...........cccoooviiiiiniiieiiiiiiieiececeeeeeee, President
Ward P. Griffin, Washington, DC.......... ....President-elect

John C. Voorn, Palos Heights, IL.......ccccoooiiiiiiiiieieeeee e Secretary For those of you who would like to see
Donald A. Workman, Washington, DC ............ccccccooiiiiiiiiiiiiicicce Treasurer your work in print, the rules for publication
William A. Lee III, Waterville, ME........ ..Immediate Past President are simple: The article should be related to
Arlee J. Colman, Tallahassee, FL.........ccccceeiviieeiiieeeieeeeiieens Program Administrator a subject of general interest to legal prac-
Richard P. Lawson, New York, NY .......ccccoceoirinnmrieeeeenireseieieienenenes Information Chair titioners with multijurisdictional practices.

Articles focused on your home state are
less appealing than issues impacting a
number of jurisdictions.

Donald A. Workman, Washington, DC .
Susan L. Trainor, Tallahassee, FL........ .
Lynn M. Brady, Tallahassee, FL.........c.ccoouiiiiiiiiiiiiiniecieceee et Layout

..................... Editor

Please send documents in MS Word for-

State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editori-
ally reviewed and peer reviewed for matters concerning relevancy, content, accuracy
and style. State-to-State is sent electronically to more than 11,000 legal practitioners
throughout the United States.

Statements or expressions of opinion or comments appearing herein are those of the
contributors and not of The Florida Bar or the division.

The deadline for the Winter 2010 issue is Nov. 12, 2010. Articles should be of interest
to legal practitioners with multijurisdictional practices. Please submit articles in a Word
format via email to Don Workman, dworkman@bakerlaw.com. Please include a brief
biography with contact information and a photograph of the author. If a digital photo is
not available, please mail a print to The Florida Bar, OOSD, 651 East Jefferson Street,
Tallahassee, FL. 32399-2300.

mat via email to Don Workman,
dworkman@bakerlaw.com.

Please help your colleagues to get to
know you by including a brief biography
with contact information, and include a
head and shoulders photograph. If you do
not have a digital photograph, please mail
a print to The Florida Bar, OOSD, 651 East
Jefferson Street, Tallahassee, FL 32399-
2300. Your photo and bio will be kept on
file and need only be submitted once.

State-to-State ® Fall 2010
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Florida Not For Profit Corporation Act

2009 amendments

The 2009 amend-
ments to the Flor-
ida Not For Profit
Corporation Act,
Florida Statutes
Chapter 617 (the
“FNFPCA”), effect-
ed more significant
changes to that
statute than any
other amendment
to it in more than a
decade, and perhaps since its plenary
revision in 1990.

A detailed summary and analy-
sis of amendments to the respective
sections of the FNFPCA effected by
Laws 2009 Chapter 2009-72, effec-
tive on May 27, 2009 (denoted by 2/)
and Chapter 2009-205, effective on
October 1, 2009 (i.e., all sections listed
below other than Sections 617.1420,
617.1421, 617.1530, and 617.1531)
follows an explanation below of the
significant substantive revisions ef-
fected by those amendments. This
writer’s analysis of the amendment
to each such section is set forth in
parentheses within the summary for
that section.

Reference is made to the Commit-
tee Substitute for Committee Substi-
tute for Senate Bill No. 1780 and to
Senate Bill No. 2330 for the specific
amendments.

K. ORLIN

Significant substantive
revisions effected by 2009
amendments:

1. Addition of procedures for docu-
ments transmitted electronically
or in typewritten or printed form,
respectively, and signatures on
all documents, for filing with the
the Division of Corporations of
the Department of State of Flor-
ida (the “Department”) (Section
617.01201).

Application of filing fee to agent’s
statement of resignation from
any inactive corporation (Section
617.0122).

by Karen J. Orlin

Changes to deadline and proce-
dure for correcting a document
filed by the Department (Section
617.0124).

Exclusion from distributions re-
stricted by the FNFPCA of do-
nations or transfers between a
corporation qualified as tax-ex-
empt under Internal Revenue
Code (“IRC”) Section 501(c) or a
governmental organization ex-
empt from federal or state income
taxes if the recipient is a member
of the donor or transferor (Section
617.01401(7)).

Authorization of guaranties by
not for profit corporations (Sec-
tion 61.0302(7)).

Identification of the business en-
tities with which a not for profit
corporation may merge (Sections
617.0302(16) and 617.1102).

Authorization of charges by
the Department for responses
to telephone inquiries (Section
617.0501).

Addition of procedures for with-
drawal by an alien business orga-
nization (essentially, an entity or-
ganized, or 10% or more of which
is owned or controlled, directly
or indirectly, by an entity orga-
nized, under laws of a jurisdic-
tion outside the United States) of
its registered agent designation
(Section 617.0503(12)).

Authorization of a mutual ben-
efit corporation, as that term is
defined in Section 617.01401(13),
that is a private club established
for social, pleasure or recreational
purposes in which the equity in-
terests are held by the members,
and perhaps other mutual benefit
corporations, to purchase the eq-
uity membership interest of its
members (Section 617.0505(1)).

. Authorization of condominium,

cooperative, homeowners’ and
mobile home associations, time-

share organizations, and corpo-
rations in which membership is
required pursuant to documents
recorded in county property re-
cords (“Real Estate and Mobile
Home Organizations”) to make
refunds, give credits, or disburse
or pay insurance proceeds or set-
tlements to their members (Sec-
tion 617.0505(5)).

. Extension of the requirement of

recordation of membership termi-
nation in the membership book to
resignation, expulsion or suspen-
sion of a member under Section
617.0606 or 617.0607 (Section
617.0601(5)).

. Addition of restriction, and pro-

visions for exception for mutual
benefit corporations from restric-
tion, upon transfer of member-
ship in a not for profit corporation
(Section 617.0605).

. Addition of provision regarding

effect of resignation by a member
of a mutual benefit corporation
and perhaps of any not for profit
corporation (Section 617.0606).

. Changes to the procedure for

member or membership termi-
nation, expulsion or suspension,
including adding the requirement
that such procedure be “fair and
reasonable and ... carried out in
good faith” (Section 617.0607).

. Addition of restriction, and pro-

visions for exception for mutual
benefit corporations from restric-
tion, upon purchase of member-
ships by a not for profit corpora-
tion (Section 617.0608).

. Changes to the procedures for

calling a special meeting of mem-
bers (Section 617.0701(3)).

. Extension of duration of periods

(a) during which members hav-
ing the requisite number of votes
must sign written consents in lieu
of a meeting of members in order

See “2009 amendments,” page 7
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2009 amendments
from preceding page

to authorize action by members
to 90 days and (b) after obtaining
that authorization during which
notice of that action must be giv-
en to members entitled to vote on
it that did not consent in writing
to 30 days (Section 617.0701(4)).

. Extension of exemption of hom-
eowner’s associations from re-
quirements for annual and spe-
cial meetings of members under
Section 617.0701(1) and (3) to
the other Real Estate and Mo-
bile Home Organizations (Section
617.0701(6)).

. Authorization for rejecting a
member’s vote, consent, waiver
or proxy appointment if the of-
ficer or other agent authorized
to tabulate votes, “acting in good
faith, has a reasonable basis for
doubting the validity of the sig-
nature on it or the signatory’s
authority to sign for the member”
(Section 617.0721(2)(b)).

. Authorization, pursuant to pre-
scribed conditions, for participa-
tion, inclusion in determining
existence of a quorum, and voting
of members and proxy holders
at a members’ meeting by “re-
mote communication” (Section
617.0721(3)).

. Extension of procedures for ap-
proval of an amendment to the
articles of incorporation (“Arti-
cles”) or bylaws to an amendment
having the effect of raising or
otherwise changing (not only the
effect or lowering or deleting)
quorum or voting requirements
and change in the choice of the
quorum, voting requirements,
vote and voting groups required
for adoption of that amendment
(Section 617.0725).

. Addition of provisions govern-
ing members’ derivative actions,
substantially similar to those
provided by Section 607.07401
in the Florida Business Corpora-
tion Act and codifying existing
Florida judicial authority (Sec-
tion 617.07401).

23. Authorization of an IRC 501(c)(3)

organization other than Real Es-
tate and Mobile Home Organi-
zations to have one director at
least 15 but less than 18 years
of age (a “youth director”) if per-
mitted in the Articles or bylaws
or by resolution of the board of
directors, that “youth director”
to be excluded from the count of
directors in determining the pres-
ence of a quorum at a meeting of
the board of directors (Sections
617.0802(1) and 617.0824(1)).

. Restriction of division of directors

into classes unless authorized
by the Articles or bylaws. Re-
moval of express provision that
the terms of office of the several
classes need not be uniform (Sec-
tion 617.0806).

. Changes to the procedure for

director removal, including ad-
ditional procedures for such re-
moval by action of the board of
directors even of a not for profit
corporation having voting mem-
bers, conditions for removal by
the board of directors of a director
for missing a specified number
of board of directors meetings
or without cause, vote required
and other conditions for removal
by the members of a director,
including limitation to removal
by members of directors elected
or appointed by the members.
Changes time that removed direc-
tor first becomes eligible to stand
for reelection or be appointed by
the board of directors to fill a va-
cancy to the next annual meeting
at which directors are elected by
directors or members. Exemption
for an IRC 501(c) organization
from statutory procedures for di-
rector removal formerly included
in repealed Section 617.2103 (Sec-
tions 617.0808 and 617.0809(1)).

. Requirement that a vacancy with

respect to a director elected by
a class, chapter, unit, or group
(each, a “Group”) be filled only
by members of that Group or by
a majority of the directors then
in office elected by that Group
(Section 617.0809(2)).

. Change to the term of a director

elected or appointed to fill a va-
cancy to a period expiring at the

next annual meeting at which di-
rectors are elected by directors or
members (Section 617.0809(3)).

. Changes to the procedures for ap-

proval of a contract or other trans-
action between a corporation and
one or more of its directors or
any other corporation, firm, as-
sociation or entity in which one
or more of the first corporation’s
directors are directors or officers
or are financially interested (a
“conflict-of-interest transaction”)
(Section 617.0832(2) and (3)).

. Requirement that a plan of merg-

er include the manner and basis,
if any, of converting memberships
of each merging corporation into
memberships, obligations, or se-
curities of the surviving corpora-
tion of the merger or any other
corporation, or, in whole or in
part, into cash or other property.
Changes to contents of plan of
merger (Section 617.1101).

. Requirement of solvency, in both

the bankruptcy and equity sense,
for purchase by a mutual benefit
corporation of its memberships
under Sections 617.0505 and
617.0608 (Section 617.1302(1)).

. Authorization of distributions

upon dissolution in conformity
with the provisions of Section
617.1406 regarding a plan of
distribution of assets (Section
617.1302(2)).

. Addition of procedure to permit

assumption or use of the name of
a dissolved corporation before the
120% day after the effective date of
dissolution (Section 617.1405).

. Addition of procedures for resolv-

ing claims against a dissolved
corporation (Sections 617.1407
and 617.1408).

. Extension of deadlines for fil-

ing an annual report or, for a
domestic corporation, paying the
annual report filing fee, to 5 p.m.
Eastern Time on the third Friday
of September after the May 1 on
which that report is due, solely
for the purposes of avoiding com-
mencement by the Department
of a proceeding of administra-
tive dissolution or revocation of

continued, next page
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2009 amendments
from preceding page

certificate of authority to con-
duct affairs in Florida (Sections
617.1420 and 617.1530).

. Addition of procedures by the
Department for automatic dis-
solution of a domestic corporation
and revocation of certificate of
authority of a foreign corporation
(Sections 617.1421(1) and (2) and
617.1531(1) and (2)).

. Changes to document required
to be filed with the Department
to effect reinstatement after
automatic dissolution (Section
617.1422).

. Changes to requirement of stand-
ing to commence a proceeding
for judicial dissolution under the
circumstances of “deadlock” or
misapplication or waste of corpo-
rate assets (Section 617.1430).

. Postponement of deadline of a for-
eign corporation’s application to
the Department for an amended
certificate of authority to 90 days

after occurrence of the change
mentioned in Section 617.1504(1)
(Section 617.1504(2)).

. Addition of provisions regarding

the name and alternate name, if
any, of a foreign corporation used
to transact business in Florida
(Section 617.1506).

. Authorization of the not for profit

corporation to provide to its mem-
ber the opportunity to inspect
and copy corporate records at “a
reasonable location specified by
the corporation” as an alterna-
tive to the corporation’s principal
office. Increase to ten (10) busi-
ness days of the period of prior
notice required by the member
to the corporation to exercise the
member’s right to inspect and
copy (Section 617.1602).

. Changes to requirements for de-

livery by the corporation to its
members of financial information
(Section 617.1605).

. Clarification that the FNFPCA

is preempted by the respective
other Florida statutes governing
Real Estate and Mobile Home
Organizations and that provi-

sions of the FNFPCA governing
transfer or purchase of member-
ships or resignation, termination,
expulsion, or suspension of mem-
bers do not apply to Real Estate
and Mobile Home Organizations
(Section 617.1703).

. Clarification of the legal conse-

quences of domestication of a not
for profit corporation, including
any not for profit incorporated
organization (Section 617.1803).

. Clarification that provisions of

the FNFPCA regarding conver-
sion to a not for profit corpora-
tion apply solely to a corporation
for profit incorporated under a
Florida statute, subject to the
conditions stated in, and pursu-
ant to, Section 617.1805 (Section
617.1806).

. Extension of legal effect of a repeal

of a statute by the FNFPCA to an
amendment of a statute by the
FNFPCA and clarification that
any proceeding, reorganization,
or dissolution commenced before
such a repeal or amendment is not
affected by the repeal or amend-
ment and may be completed as if

continued, next page

The Out-of-State Division visits New Orleans with The Florida Bar Board of Governors. Local members of The Florida Bar join their Florida
counterparts for a reception at the Roosevelt Hotel in the French Quarter.
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2009 amendments
from preceding page

no statute had been repealed or
amended (Section 617.1907).

. Making IRC 501(c) organizations
subject to provisions of the FNF-
PCA regarding corporate records
and reports and fines and penal-
ties against members (Sections
617.1601-.1605, 617.2102 and
former 617.2103).

Summary and analysis of
2009 amendments:

617.01201 — Requires (i) a docu-
ment transmitted electronically for
filing by the Department to be in a
format that may be retrieved or re-
produced in typewritten or printed
form (subsection (4)), and (ii) any
document for filing by the Depart-
ment to be signed by a director or
officer of the domestic or foreign cor-
poration (not the chair or vice chair of
the board of directors) or, if directors
or officers have not been selected or
the corporation has not been formed,
then by an incorporator (subsection
(6)), and accompanied by the correct
filing fee and any other tax or pen-
alty required by law (not only by the
FNFPCA)(subsection (9)). Permits
electronic transmission only if and
to the extent allowed by the Depart-
ment (subsection (9)). If the document
is delivered in typewritten or printed
form, not transmitted electronically,
authorizes the Department to require
delivery with the document of one
exact or conformed copy except for a
change with respect to the registered
office or registered agent under Sec-
tion 617.1508 (subsection (9)).

617.0122 — Applies $35 filing fee for
agent’s statement of resignation to
any inactive corporation (not only to
an administratively dissolved corpo-
ration) (subsection (7)).

617.0124 — Changes the deadline for
correcting a document filed by the
Department from ten (10) business
days to 30 days after filing and adds
to circumstances permitting the cor-
rection the electronic transmission of
the document being defective (sub-
section (1)). Deletes the alternative

correction procedure of attaching a
copy of the document to be corrected
to the articles of correction (subsec-
tion (2)(a)).

617.01401 - Provides that definitions
therein of terms used in the FNFPCA
apply exclusively (not only “unless the
context otherwise requires”). Adds
definitions, summarized below, of the
following terms:

(1) Department, as used through-
out the FNFPCA, the Department
(subsection (6)),

(2) Distribution, as used in Section
617.0505,617.1301 and 617.1302,
payment by the corporation of
any part of its income or profit
to its members, directors or of-
ficers, excluding a donation or
transfer to or from a corporation
qualified as tax-exempt under
Internal Revenue Code (“IRC”)
Section 501(c) or a governmental
organization exempt from federal
or state income taxes if the recipi-
ent is a member of the donor or
transferor (subsection (7)),

(3) Mutual benefit corporation
(distribution and redemption
by which from its members and
transfer and resignation by mem-
bers of which are now permitted
to the extent provided in Sections
617.0505, 617.1302, 617.0605,
617.0606, and 617.0608), a Florida
corporation, excluding (i) a cor-
poration organized primarily or
exclusively for religious purposes,
(i1) a person recognized as tax-ex-
empt under IRC Section 501(c)(3),
(ii1) a person required upon its
dissolution to distribute its as-
sets to the United States, a state,
a local subdivision thereof, or a
person recognized as tax-exempt
under IRC Section 502(c)(3), and
(iv) Real Estate and Mobile Home
Organizations other than mobile
home associations (non-exclusion
of mobile home associations per-
haps reflecting the draftsmen’s
oversight) (subsection (13)),

(4) Successor entity, as used in new
Sections 617.1407 and 617.1408,
any legal entity governed by
Florida law to which assets and
liabilities of a dissolved corpora-
tion are transferred solely for the
purposes of handling outstanding

litigation, settling and closing
the business, disposing of and
conveying property, and distrib-
uting to members any remaining
assets, of the corporation, but
not for continuing its business
(subsection (15)), and

(5) Voting power, as used in new
Section 617.0701(3)(e), the total
number of votes entitled to be
cast for election of directors, ex-
cluding contingent votes if the
contingency has not occurred,
the voting power of a class, if any,
being based on the percentage of
the total number of authorized
directors the class is entitled to
elect, or if directors are not elect-
ed by members, unless otherwise
provided in the Articles or by-
laws, on a one-member, one-vote
basis (subsection (16)).

617.0205 — Corrects non-substantive
scrivener’s error.

617.0302 — Authorizes the not for
profit corporation to make guaran-
ties (subsection (7)), and identifies
the business entities with which it
may merge as limited liability com-
panies, foreign corporations, not for
profit corporations, business trusts or
associations, real estate investment
trusts, common law trusts, unincor-
porated businesses, general part-
nerships, limited partnerships, and
other entities formed pursuant to the
requirements of applicable law, both
for profit and not for profit, domestic
and foreign, subject to the condition
that the surviving business entity
has been organized as a not for profit
entity under applicable law that per-
mits such a merger (subsection (16)).
(See summary of amendment to Sec-
tion 617.1102.)

617.0501 — Deletes proscription
against the Department’s charging
for responding to telephone requests
for general corporate information,
including the corporation’s status,
names of officers and directors, ad-
dress of principal place of business,
and name and address of resident
[sic.] agent (subsection (4)).

617.0503 — Permits any “alien busi-
ness organization” as defined in this

continued, next page
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section (essentially, an entity orga-
nized, or 10% or more of which is
owned or controlled, directly or in-
directly, by an entity organized, un-
der laws of a jurisdiction outside the
United States), to withdraw its regis-
tered agent designation by delivering
to the Department for filing an ap-
plication for certificate of withdrawal,
which application sets forth its name
and jurisdiction of incorporation or
organization and that it is no longer
required to maintain a registered
agent in Florida (subsection (12)).

617.0505 — Reflects movement to
Sections 617.1301 and 617.1302 of
provisions restricting distributions
and some of the provisions stating
exceptions to that restriction. Permits
a mutual benefit corporation, subject
to Section 617.1302, to purchase the
equity membership interest of any
member (it is unclear from the text
whether this authority is limited to
a mutual benefit corporation that

is a private club that is established
for social, pleasure, or recreational
purposes in which equity interests
are held by the members, although at
least one commentator indicates that
such limitation was intended by the
draftsmen) (subsection (1)). (Contrast
Section 617.1406(3)(d), not amended
in 2009, which provides that a plan
of distribution of assets in connection
with dissolution of a not for profit cor-
poration must provide that any assets
disposition of which is not controlled
by Section 617.1406(3)(a)-(c) must be
distributed in accordance with provi-
sions, if any, of the Articles or bylaws
determining the distributive rights
of members, any class or classes of
members, or others.) Permits Real
Estate and Mobile Home Organiza-
tions to make refunds, give credits,
or disburse or pay insurance proceeds
or settlements to their members (sub-
section (5)). (Powers of the respective
entities referenced in this section are
not subject to contrary provisions of
the Articles or bylaws, perhaps re-
flecting the draftsmen’s oversight.)
Reflects deletion of redundant au-
thorization of certificates evidencing
stock or membership in the not for

to others the results of their work, ask relevant questions'c
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il address.
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profit corporation provided by Section
617.0601(2), as amended by Chapter
2009-205.

617.0601 - Corrects reference to “So-
licitation of Funds Act” to read “Solici-
tation of Contributions Act”; corrects
citation to that statute (subsection
(1)(b)). Reflects movement to new Sec-
tion 617.0607 of provision regarding
membership termination and extends
the requirement of recordation of mem-
bership termination in the member-
ship book to resignation, expulsion or
suspension of a member under Section
617.0606 or 617.0607 (subsection (5)).

617.0605 — Prohibits transfer of mem-
bership except in a mutual benefit
corporation the Articles or bylaws of
which expressly permit such transfer.
If transfer rights have been provided
to one or more members of a mutual
benefit corporation, renders any re-
striction on such transfer rights not
binding with respect to any member
holding a membership interest issued
before adoption of the restriction un-
less the restriction is approved by
the members and that member. (See
summary of amendment to Section
617.1703.)

617.0606 — Although the text of clause
(1) is redundant of the provision re-
garding transfer of membership in a
mutual benefit corporation in Section
617.0605, as added by Chapter 2009-
205, at least one commentator indi-
cates that the draftsmen intended to
provide that a member of a mutual
benefit corporation has the right to
resign except as may be provided
in the Articles or bylaws. The text,
read with its caption, “Resignation of
members” (including the word “not”
that the commentator apparently
overlooked), more likely was intended
by the draftsmen to prohibit resigna-
tion of membership except in a mu-
tual benefit corporation the Articles
or bylaws of which expressly permit
such resignation, however. Provides
that resignation of a member of a
mutual benefit corporation does not
relieve that member from any ob-
ligations thereof to the corporation
resulting from obligations incurred
or commitments made before that
resignation. (See summary of amend-
ment to Section 617.1703.)
continued, next page
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617.0607 — Replaces the requirement
in Section 617.0601(5) in effect before
2009 that membership termination
be “in the manner provided by law,
by the articles of incorporation, or by
the bylaws” by the express require-
ments with respect to member or
membership termination, expulsion,
or suspension (each, a “Removal”),
that (i) the procedure therefor be “fair
and reasonable and ... carried out
in good faith” (emphasis supplied),
(ii) any written notice given by mail
must be delivered by certified or first
class mail [sic.] to the last address of
the member shown on the records of
the corporation, (iii) any proceeding
challenging the Removal, including
(the text omits “without limitation,”
perhaps reflecting the draftsmen’s
oversight) a proceeding in which the
defective notice is alleged, must be
commenced within one year after
the effective date of the Removal
(contrast Florida Statutes Section
95.11(2)(b), not amended in 2009,
which provides that an action, other
than for recovery of real property, con-
stituting a legal or equitable action
on a contract, obligation, or liability
founded on a written instrument,
other than an action to enforce a
claim against a payment bond, must
be commenced within five years), (iv)
any expelled or suspended member
may be liable to the corporation for
dues, assessments, or fees as a result
of obligations incurred or commit-
ments made before expulsion or sus-
pension (but not before termination,
perhaps reflecting the draftsmen’s
oversight). (See summary of amend-
ment to Section 617.1703.)

617.0608 — Prohibits purchase by a
not for profit corporation of any of
its memberships or any right aris-
ing from membership except (i) as
provided in Section 617.0505 (i.e., by
a mutual benefit corporation) and
(i1) that a mutual benefit corporation
may purchase the membership of a
member who resigns, or whose mem-
bership is terminated, for the amount
and pursuant to the conditions set
forth in its Articles or bylaws, in each

case subject to Section 617.1302. (See
summary of amendment to Section
617.1703.)

617.0701 - Validates provisions of
the Articles or bylaws purporting
to preempt the default rule that a
special meeting of members may be
called by the president, the chair
of the board of directors, the board
of directors, or any other persons
provided in the Articles or bylaws;
authorizes a special meeting to be
called by holders of at least 5% of the
voting power of a corporation upon
delivery to a corporate officer of one
or more signed and dated written de-
mands for the meeting, describing its
purpose; authorizes any signatory to
any such demand to set the time and
place and give notice of the meeting
if that notice is not otherwise given
on behalf of the corporation within
30 days after receipt by that corpo-
rate officer of that demand (subsec-
tion (3)). Extends the duration of the
period during which the members
having the requisite number of votes
must sign written consents in lieu
of a meeting of members in order to
authorize action by members from 60
to 90 days; extends the period after
obtaining that authorization during
which notice of that action must be
given to members entitled to vote
on it that did not consent in writing
from ten (10) to 30 days; applies the
requirement of disclosure that action
was authorized by written consent
under this section to any articles as
well as any certificate filed to effect
that action (subsection (4)). Extends
the exemption of homeowner’s associ-
ations from requirements for annual

and special meetings of members to
other Real Estate and Mobile Home
Organizations (subsection (6)).

617.0721 — Permits a corporation
to reject a member’s vote, consent,
waiver or proxy appointment if the
officer or other agent authorized to
tabulate votes, “acting in good faith,
has a reasonable basis for doubting
the validity of the signature on it or
the signatory’s authority to sign for
the member” (emphasis supplied)
(subsection (2)(b)). Authorizes par-
ticipation, inclusion in determining
existence of a quorum, and voting
of members and proxy holders at a
members’ meeting by “remote com-
munication” (this term is not defined
in this section or in its Florida Busi-
ness Corporation Act counterparts,
Sections 607.0701 and 607.0702; at
least one commentator indicates that
the term refers to communication
through the Internet, computer, video
or “similar capabilities,” and the re-
quirement in all three sections that
participants have an opportunity to
“read or hear” the proceedings of the
meeting indicates that the term per-
haps was intended by the draftsmen
to reference conference telephone
as well as electronic media) if, and
subject to guidelines, authorized
by the board of directors, subject to
the further conditions that (i) the
corporation implements “reasonable
means” of verifying membership and
proxy holder status and “reasonable
measures” to provide such members
or proxy holders with “a reasonable
opportunity” to participate and vote
at the meeting, “including an oppor-

continued, next page
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tunity to communicate and to read or
hear the proceedings of the meeting
substantially concurrent with the
proceedings,” and (ii) if any member
or proxy holder votes or takes other
action by means of remote communi-
cation, a record of that member’s par-
ticipation (but not that proxy holder’s
participation, perhaps reflecting the
draftsmen’s oversight) in the meet-
ing is maintained by the corporation
in accordance with the provisions of
Section 617.1601 (emphasis supplied)
(subsection (3)).

(Contrast Sections 607.0820 in the
Florida Business Corporation Act and
617.0820, authorizing the board of di-
rectors, unless the Articles or bylaws
provide otherwise, to permit directors
to participate in a meeting thereof by
means of “communication by which
all directors participating may simul-
taneously hear [not “read or hear”]
each other during the meeting”: Au-
thorization of members’ meetings
by “remote communication” is not
subject to contrary provisions of the
Articles or bylaws, perhaps reflecting
the draftsmen’s oversight. Unlike
members’ meetings, authorization of
meetings of directors by audio media
is not extended to visual media, also
perhaps reflecting the draftsmen’s
oversight, although corporate statu-
tory draftsmen have traditionally
eschewed written consents of direc-
tors in lieu of meetings unless unani-
mous (see Sections 607.0821 in the
Florida Business Corporation Act and
617.0821), unlike written consents of
shareholders and members in lieu of
meetings (Sections 607.0704 in the
Florida Business Corporation Act and
617.0701(4)).

(Unlike Section 617.0701 and other
provisions of the FNFPCA described
in this Summary, the exemption from
the provisions of this section to the
effect that voting rights are conferred
only by the Articles or bylaws, and
concerning proxy voting, cumula-
tive voting and sole voting power of
directors in a corporation having no
members with voting rights was not
extended to associations and cor-
porations other than homeowners’

associations, perhaps reflecting the
draftsmen’s oversight.)

617.0725 - Provides that (i) an amend-
ment to the Articles or bylaws that
adds, changes or deletes a greater or
lesser (i.e., an amendment having the
effect of raising, lowering, deleting or
otherwise changing, not only the ef-
fect of lowering or deleting) quorum or
voting requirement of members, must
be adopted by the members in ac-
cordance with that provision, and (ii)
adoption of such amendment must be
in accordance with either the quorum,
voting requirements, vote and vot-
ing groups “then in effect” (perhaps
intended by the draftsmen to mean
“in effect when the amendment is
voted upon or consented to in writing
by members”) or the quorum, voting
requirement, vote and voting groups
“proposed to be adopted, whichever
is greater” (i.e., not necessarily the
quorum, voting requirement, vote
and voting group “prescribed in the
provision being amended”).
(Although this section, both before
and as amended in 2009, does not pro-
vide that it is limited to quorum and
voting requirements for members,
Section 617.0824 and the reference
to voting groups indicate that Sec-
tion 617.0725 applies only to meet-
ings of members. Because, before the
2009 statutory amendments, Section
617.0725 applied only to an amend-
ment to the Articles or bylaws chang-
ing or deleting a “greater quorum or
voting requirement,” the quorum and
voting requirements for members’
adoption of such an amendment un-
der that section before 20009, i.e., the
quorum and voting requirements
“prescribed in the provision being
amended,” were the same as under
the section as amended in 2009.)

617.07401 — Adds provisions govern-
ing members’ derivative actions, sub-
stantially similar to those provided
by Section 607.07401 in the Florida
Business Corporation Act, except that
a court may dismiss a derivative pro-
ceeding in the right of a not for profit
corporation based upon a “good faith
determination” by one of the groups
specified in Section 617.07401, as
contrasted with its dismissal of a
derivative proceeding in the right of
a business corporation based upon a
“determination in good faith,” in each

case “after conducting a reasonable
investigation upon which its conclu-
sions are based that the maintenance
of the derivative suit is not in the
best interests of the corporation.” At
least one commentator indicates that
these provisions merely codify exist-
ing Florida judicial authority.

617.0801 — Changes the caption of
this section in order to clarify that,
if the Articles so provide, a not for
profit corporation may be managed
by its members instead of a board of
directors.

617.0802 — Permits a person rec-
ognized as tax-exempt under IRC
Section 501(c)(3) (reference in Sec-
tion 617.0802 to “a corporation orga-
nized according to the provisions of
s. 501(c)(3). . .” (emphasis supplied)
perhaps reflects the draftsmen’s over-
sight) other than Real Estate and Mo-
bile Home Organizations, to have one
director at least 15 but less than 18
years of age (i.e., a “youth director”) if
so permitted by the Articles or bylaws
or by resolution of the board of direc-
tors (subsection (1)). (See summary of
amendment to Section 617.0824.)

617.0806 — Clarifies that division of
directors into classes may be effected
only by provisions of the Articles or
bylaws. Deletes the provision, “the
terms of office of the several classes
need not be uniform.” (It is uncertain
how Florida courts will interpret that
deletion; perhaps it was the belief of
the draftsmen that the deleted phrase
was redundant of “Each director shall
hold office for the term to which he or
she is elected or appointed. ...”)

617.0808 — Changes the mandatory
procedure for removal of directors
from (i) by vote or written agreement
of a majority of all membership votes
to (i1) (a) for removal without cause
of a director elected or appointed by
the board (use of “board” instead of
“board of directors,” the term defined
in Section 617.01401, perhaps reflect-
ing the draftsmen’s oversight), by a
vote of 2/3 of the directors then in
office or such greater number as is
set forth in the Articles or bylaws,
(b) for (1) removal with cause of a
director elected or appointed by the
directors (use of “directors” instead of

continued, next page
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“board of directors” perhaps reflect-
ing the draftsmen’s oversight), or (2)
removal of any director for missing
a specified number of board (again,
use of “board” perhaps reflecting the
draftsmen’s oversight) meetings if, at
the beginning of the term of that di-
rector, the Articles or bylaws provide
that the director may be removed for
this reason, by a majority of all votes
of the directors (perhaps intended
by the draftsmen to read “a vote of a
majority of the directors then in of-
fice,” but not stating, “or such greater
number as is set forth in the Articles
or bylaws,” perhaps reflecting the
draftsmen’s oversight), or (c) for re-
moval with or without cause of a
director elected or appointed by the
members, by a majority of all votes
of the members (not a majority of all
“voting power,” but not stating, “or
such greater number as is set forth
in the Articles or bylaws,” perhaps
reflecting the draftsmen’s oversight),
or, if the director was elected by a
class, chapter, or other organizational
unit, or by region or other geographic
grouping, then by the members of that
class, chapter, unit or grouping (not “a
majority of all votes of” the members
of that class, chapter, unit or group-
ing, and not stating, “or such greater
number as is set forth in the Articles
or bylaws,” each such omission per-
haps reflecting the draftsmen’s over-
sight), except that a director may be
removed, otherwise than by vote of
the board of directors for missing
board of directors meetings under
the circumstances described in clause
(b)(2) above, only if (i) the number of
votes of the members cast for removal
would be sufficient to elect that direc-
tor, and (i) the number of votes of
the members sufficient to elect the
director under cumulative voting, if
authorized, is not voted against that
removal; changes other provisions to
reflect that removal may be by action
of directors as well as by action of
members, and that a removed direc-
tor first becomes eligible to stand for
reelection at the next annual meet-
ing at which directors are elected
by directors or members (subsection
(1)). Regarding the exemption from

the provisions of this section for a
corporation described in IRC Section
501(c), see the summary of Section
617.2103 below (subsection (2)).

(The provisions of this section do
not permit removal of a director by
vote or written consent of members,
even for cause or for missing meet-
ings of the board of directors, unless
that director was elected or appointed
by the members, perhaps reflecting
the draftsmen’s oversight. Except
for a corporation described in IRC
Section 501(c), the Articles or bylaws
of which may provide otherwise, the
provisions of this section as amended
continue not to preclude a corporation
subject to the FNFPCA and having
no members entitled to vote for direc-
tors from having a self-perpetuating
board of directors; although at least
one commentator indicates that a
self-perpetuating board of directors
can be authorized only by the Articles
or bylaws, the provisions of Section
671.0721 suggest that a board of di-
rectors of a no-voting-member corpo-
ration subject to the FNFPCA can be
self-perpetuating even if the Articles
and bylaws are silent regarding this
authorization.)

617.0809 — Subjects the authority of
the board of directors to fill any va-
cancy thereon to the restriction under
Section 617.0808(1)(f) that a removed
director is not eligible to stand for
reelection until the next annual meet-
ing at which directors are elected by
directors or members (subsection (1)).
Restricts filling of a vacancy with re-
spect to a director elected by a Group
(use of “group” instead of “grouping”
perhaps reflecting the draftsmen’s
oversight) to filling that vacancy by
members of that Group, or by a ma-
jority of the directors then in office
elected by such Group (perhaps in-
tended by the draftsmen to read “a
majority of all votes of the members
of that class, chapter, unit, or group,
or by a majority of all votes of the di-
rectors then in office elected by such
class, chapter, unit or group” but not
stating, “or such greater number in
each case as is set forth in the Ar-
ticles or bylaws,” each such omission
perhaps reflecting the draftsmen’s
oversight) (subsection (2)). Changes
the term of the director elected or
appointed to fill a vacancy from “the
unexpired term of his or her prede-

cessor in office” to a period expiring
at the next annual meeting at which
directors are elected by directors or
members (subsection (3)).

(Although at least one commentator
indicates that this limitation on the
term of a director elected or appointed
to fill a vacancy is not applicable to
such a director elected or appointed
before the October 1, 2009 effective
date of this amendment, this writer
found no such exception to that effec-
tive date as to all domestic and foreign
corporations subject to the FNFPCA
under Section 617.0102 (the “reserva-
tion of powers” provision of the FNF-
PCA) unless the continuance of the
term for which such a director was
elected or appointed before October 1,
2009 is deemed to result from “action
taken under [the statute] before its ...
amendment” or constitute a “right ...
[or] privilege ... acquired, accrued, or
incurred under the statute before its
... amendment” for the purposes of
Section 617.1907, as amended.)

617.0824 — Excludes a “youth director”
from the count of directors in deter-
mining the presence of a quorum at a
meeting of the board of directors (but
not a meeting of a committee of the
board of directors, perhaps reflecting
the draftsmen’s oversight) (subsection
(1)). (See summary of amendment to
Section 617.0802. A “youth director”
has a vote at the meeting but, because
Section 617.0803 requires a not for
profit corporation to have at least
three directors and the affirmative
vote of a majority of directors pres-
ent (i.e., a quorum) is the act of the
board of directors unless the Articles
or bylaws require the vote of a greater
number of directors, a “youth director”
cannot act on behalf of the board of
directors, either alone or in concert
with one or more other directors.)

617.0832 — Replaces (i) inclusion of
common or interested directors in the
count of directors in determining the
presence of a quorum at a meeting of
the board or directors or a committee
thereof authorizing, approving, or rati-
fying a contract or other transaction
between the corporation and one or
more of its directors or any other cor-
poration, firm, association or entity in
which one or more of the first corpora-
tion’s directors are directors or officers

continued, next page
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or are financially interested by (ii)
specific voting requirements of direc-
tors (i.e., affirmative vote of a majority
of directors on the board of directors or
committee having “no relationship or
interest in the transaction”) and mem-
bers (i.e., vote of a majority in interest
of the members entitled to vote under
this section, excluding any director
having “a relationship or interest in
the transaction”) in order to authorize,
approve, or ratify a “conflict-of-inter-
est transaction” (without defining that
term, and without stating, “or such
greater number in each case as is set
forth in the Articles or bylaws,” each
such omission perhaps reflecting the
draftsmen’s oversight). (Thus excludes
a director’s vote from the vote count
in determining whether a “conflict-
of-interest transaction” is authorized,
approved, or ratified by the members,
not only in determining whether it is
authorized, approved, or ratified by
the board of directors or a committee
thereof, if that director has any rela-
tionship or interest in the transaction,
not only a relationship or interest
of the nature described in clause (i)
above (i.e., overlapping management
between parties to the transaction
or financial interest).) Provides that,
(a) if a majority of the directors hav-
ing no relationship or interest in the

e @am be BIHE

transaction vote to authorize, approve,
or ratify it, a quorum is present, and a
majority of the voting shares or other
voting units allotted to the members of
the corporation and entitled to vote on
the transaction under this section con-
stitutes a quorum, in each case for the
purpose of taking that action under
this section, and (b) the presence and
vote of a director having a relationship
or interest in the transaction may be
counted for purposes of determining
whether the transaction is approved
by directors or members under other
sections of the FNFPCA (subsections
(2) and (3)).

617.0833 — Effects non-substantive
editorial changes.

617.0834 — Effects non-substantive
editorial changes.

617.1007 — Corrects non-substantive
scrivener’s errors.

617.1101 - Requires a plan of merger
to include the manner and basis, if any,
of converting the memberships of each
merging corporation into member-
ships, obligations, or securities of the
surviving corporation into which each
other corporation plans to merge, or
of any other corporation, or, in whole
or in part, into cash or other property
(subsection (2)(d)). Replaces (i) general
permission to include in the plan of
merger other provisions with respect
to the merger by (ii) permission to in-

clude (a) amendments to, or a restate-
ment of, the Articles of the surviving
corporation, (b) the effective date of the
merger, which may be on or after the
date of filing the Articles or articles of
merger, or (c) other provisions relating
to the merger (subsection (3)).

617.1102 - Reiterates the limitation
on merger by a not for profit corpora-
tion set forth in Section 617.0302, as
amended.

617.1301 - Reflects movement from
Section 617.0505 of provisions re-
stricting distributions.

617.1302 - Reflects movement from
Section 617.0505 of some of the pro-
visions stating exceptions to restric-
tions upon distributions: Restricts
purchase by a mutual benefit corpo-
ration of its memberships pursuant to
Section 617.0505 or 617.0608 unless,
after the purchase is completed, the
mutual benefit corporation is able
to pay its debts as they become due
in the usual course of its activities
and its total assets at least equal
(perhaps the draftsmen intended to
state, “are equal to or greater than”)
the sum of its total liabilities (sub-
section (1)). Authorizes distributions
upon dissolution in conformity with
the provisions of Section 617.1406
(subsection (2)).

617.1405 — Permits another corpora-
tion to assume or use the name of
a dissolved corporation before the
120" day after the effective date of
dissolution if the dissolved corpora-
tion provides the Department with
an affidavit, executed pursuant to
the provisions of Section 617.01201,
authorizing the immediate assump-
tion or use of the name by another
corporation (subsection (4)).

617.1407 — Provides for resolving
payment of claims against a dissolved
corporation unknown at the time of
dissolution, substantially identical
to the provisions of Section 607.1407
in the Florida Business Corporation
Act.

617.1408 — Provides for resolving pay-
ment of claims against a dissolved
corporation known at the time of dis-
solution, substantially identical to the

continued, next page
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provisions of Section 607.1406 in the
Florida Business Corporation Act.

617.1420 2/ — Provides that the De-
partment may commence a proceed-
ing of administrative dissolution of
a corporation that does not file its
annual report or pay the annual re-
port filing fee (due under Sections
617.1622 and 617.0122 on May 1 of
each calendar year after the Florida
corporation was incorporated or the
foreign corporation was authorized
in Florida) by 5 p.m. Eastern Time
on the third Friday in September
(extending the deadline for filing and
payment to avoid administrative dis-
solution to that date and time from
May 1) (subsection (1)(a)).

617.1421 2/ and Ch. 2009-205 — Pro-
vides for (a) automatic administra-
tive dissolution of a corporation on
the fourth Friday in September of
each year (perhaps intended by the
draftsmen to read “the year of failure
of the corporation to file its annual
report or pay the annual report filing
fee under Section 617.1420”), on the
grounds stated in Section 617.1420,
after service by the Department upon
the corporation, by electronic trans-
mission if the corporation provided
to the Department an electronic mail
address, of written notice of its intent
of administrative dissolution, and
(b) issuance by the Department to
the dissolved corporation of a cer-
tificate of dissolution, by electronic
transmission if the corporation pro-
vided to the Department an elec-
tronic mail address (the provision
regarding issuance of the certificate
of dissolution being stated twice in
this section, perhaps reflecting the
draftsmen’s oversight) (subsections
(1) and (2)). Reflects movement of the
provision regarding use of the name
of an administratively dissolved cor-
poration from this section to Section
617.1422(4).

617.1422 - Replaces prescribed
contents of an application for rein-
statement following administrative
dissolution by reference to a “rein-

statement form prescribed and fur-
nished by the [D]epartment or a cur-
rent uniform business report [sic.]
signed by a registered agent and an
officer or director” (subsection (1)).
Reflects movement of the provision
regarding use of the name of an ad-
ministratively dissolved corporation
from Section 617.1421(6) to this sec-
tion (subsection (4)).

(The reference to “uniform business
report” instead of the term “annual
report,” the term used in Sections
617.1420, 617.1421 and 617.1622,
in notices from the Department and
on www.sunbiz.org, and the change
in subsection (3) from “carrying on
its affairs” to “carrying on its busi-
ness” despite the provisions of Sec-
tion 617.1421, as amended, proscrib-
ing a corporation administratively
dissolved from “conduct[ing] any af-
fairs,” perhaps reflect the draftsmen’s
oversight.)

617.1430 — Denies a single member
standing to commence a proceeding
for judicial dissolution of a corpo-
ration under the circumstances of
“deadlock” or misapplication or waste
of corporate assets described in this
section, and grants that standing to
(1) 50 members or members holding at
least 10% of the voting power, which-
ever is less, (ii)) a member or group
or percentage of members otherwise
provided in the Articles or bylaws,
(iii) a director, and (iv) any person
authorized in the Articles (not in the
bylaws, thereby distinguishing “any
person” from members or this pur-
pose) (subsection (2)).

617.1503 — Effects non-substantive
editorial changes.

617.1504 — Postpones deadline for
a foreign corporation’s application
to the Department for an amended
certificate of authority to conduct its
affairs in Florida from 30 to 90 days
after occurrence of a change men-
tioned in subsection (1) of this section
(subsection (2)).

617.1506 — Permits the corporate
name of a foreign corporation to dis-
tinguish it from a business entity oth-
er than a partnership, as well as from
a partnership or a natural person
(subsection (1)(a)). Prescribes proce-
dures with respect to the Division of

Corporations (not the Department,
perhaps reflecting the draftsmen’s
oversight) for use of an alternate
name to transact business (not “con-
duct its affairs,” the term used in
Sections 617.1501-.1505, perhaps re-
flecting the draftsmen’s oversight) in
Florida if the corporation’s real name
is unavailable (subsection (1)(b)).

617.1530 2/ and Ch. 2009-2005 -
Conforms to the provisions of Section
617.1420 the time period for filing by
a foreign corporation of its annual
report with the Department (but not
for paying the annual report filing fee,
perhaps reflecting the draftsmen’s
oversight), extending the deadline
for filing in order to avoid the Depart-
ment’s commencing a proceeding to
revoke the certificate of authority to
conduct its affairs in Florida to 5 p.m.
Eastern Time on the third Friday in
September after the May 1 on which
that annual report is due under Sec-
tion 617.1622 (subsection (1)).

617.1531 2/ — Conforms the proce-
dures for revocation of certificate of
authority of a foreign corporation to
the provisions of Section 617.1421 re-
garding administrative dissolution of
a domestic corporation (subsections
(1) and (2)).

617.1601 — Effects a non-substantive
editorial change.

617.1602 — Permits a corporation to
provide to its member the opportunity
to inspect and copy corporate records
at “a reasonable location specified by
the corporation” as an alternative
to the corporation’s principal office
(subsection (1)). Increases the period
of prior notice by the member to the
corporation required to exercise the
member’s right to inspect and copy
from five (5) to ten (10) business days
(subsections (1) and (2)). Deletes ref-
erence to a purported section of the
FNFPCA that did not exist.

617.1605 — Replaces (i) mandatory
delivery by the corporation to each
member of “a complete financial re-
port of actual receipts and expendi-
tures for the previous 12 months” by
accounts and classifications, by (ii)
delivery by the corporation only upon
a member’s written demand of the

continued, next page
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2009 amendments
from preceding page

corporation’s latest annual financial
statements, which may be consoli-
dated or combined with statements
of subsidiaries or affiliates, “as ap-
propriate” (without designating the
person responsible for determining
appropriateness, perhaps reflecting
the draftsmen’s oversight), includ-
ing a balance sheet and statement
of operations as of the end of, and
for, that year, on the basis of (not “in
accordance with,” perhaps reflect-
ing the draftsmen’s not consulting
with accountants in connection with
drafting this provision) generally ac-
cepted accounting principles if the
corporation’s financial statements
are prepared on that basis.

617.1703 - Clarifies that any conflict
between the FNFPCA and Florida
statutes expressly governing Real Es-
tate and Mobile Home Organizations
is to be resolved by those other stat-
utes, respectively. Provides that Sec-
tions 617.0605-617.0608, governing

transfer or purchase of memberships
or resignation, termination, expul-
sion, or suspension of members (see
summary of amendments to those
sections), do not apply to Real Estate
and Mobile Home Organizations (al-
beit the definition of “mutual benefit
corporation” does not exclude mobile
home associations, perhaps reflecting
the draftsmen’s oversight).

617.1803 — Recites the legal conse-
quences of domestication of a foreign
not for profit corporation, including a
not for profit incorporated organiza-
tion (subsection (8)).

617.1806 — Restricts application of
the provisions of this section to pe-
titions for conversion to a not for
profit Florida corporation from a for
profit corporation incorporated under
a Florida statute, engaged solely in
carrying out the purposes and objects
that not for profit corporations are
authorized under Florida law to carry
out, pursuant to Section 617.1805.

617.1907 — Extends the effect of a

repeal of a statute by the FNFPCA
to an amendment of a statute by the

FloridaBarCLE

FNFPCA, and clarifies that any pro-
ceeding, reorganization or dissolution
commenced before such a repeal or
amendment, regardless whether it
was commenced under the repealed
or amended statute, may be com-
pleted as if it had not been repealed
or amended and not solely in accor-
dance with the repealed or amended
statute. (For example, see this writ-
er’'s commentary in the summary of
amendment to Section 617.0809.)

617.2103 — Repealed, but clauses (1)
and (2) are replaced, with respect to
an exemption from Section 617.0808
applicable to a corporation described
in IRC Section 501(c), by the provi-
sions of clause (2) added to Section
617.0808. The effect of this repeal,
therefore, is that such a corporation
is now subject to the provisions of
Sections 617.1601-.1605 regarding
corporate records and reports and
Section 617.2102 regarding fines and
penalties against members.

This article originally was published
in The Florida Bar Business Law
Journal (2010 edition) © 2010 Karen
J. Orlin.
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Legislative update

by Bard Brockman and Jennifer Faucett, contributing associate

To our
readers: We
are pleased
to provide
information
on employee
benefit mat-
ters. The
updates are B
provided §5

B.BROCKMAN 0y riesy of
Bard Brockman, a member of
the OOSD Executive Council.

All plan sponsors will want
to check with their legal counsel
on the implications of these and
the many other regulatory items
released recently.

COBRA extension

On Dec. 21, 2009, the presi-
dent signed the Fiscal Year 2010
Defense Appropriations Act,
which included an extension
for the COBRA premium sub-
sidy that was included as part
of the stimulus bill in February.
The bill extends eligibility for
the ARRA premium reduction for an
additional two months (through Feb.
28,2010) and the maximum period for
receiving the subsidy for an additional
six months (from 9 to 15 months).
Plan administrators will have to
provide notice of this extension to
individuals who failed to pay their
COBRA premium for this additional
six-month period or who paid the full
COBRA premium for such period. For
individuals who previously received,
or are receiving, only nine months of
premium assistance, the notice must
be provided within the first 60 days
of the six-month extension period.
Individuals who had reached the
end of the subsidy period before the
legislation extended it to 15 months
will have an additional time to pay
the reduced premiums related to the
extension. To continue their coverage,
these individuals must pay the 35
percent of premium costs by Feb. 19,
2010, or, if later, 30 days after notice
of the extension is provided to them.
Plan administrators will also be

wikimedia.org

required to provide notice of the new
law’s provisions within 60 days af-
ter its enactment to any individual
whose qualifying event was a termi-
nation of employment on or after Oct.
31, 2009.

The legislation clarified that eligi-
bility for the subsidy is based on the
time of the qualifying event, not when
coverage ceases. This means that
eligibility for the subsidy depends
on when the employee’s involuntary
termination occurs. Previously, the
IRS had stated that the employee’s
involuntary termination and the loss
of coverage must both occur during
the subsidy eligibility period. This
IRS interpretation meant that indi-
viduals would potentially become in-
eligible for the subsidy if, for example,
the employee had an involuntary
termination of employment in the
last month of the subsidy eligibility
period and the plan continued cover-
age through the end of the month.
Under this legislative revision, such
individuals would now clearly be eli-

New mental health
parity rules

On Feb. 2, 2010, the Depart-
ments of Labor, Treasury, and
Health and Human Services
published Interim Final Rules
under the Paul Wellstone and
Pete Domenici Mental Health
Parity and Addiction Equity
Act of 2008. Under the act and
its predecessor, the Mental
Health Parity Act of 1996, a
group health plan that provides

| both medical and surgical ben-
efits and mental health and
substance use disorder benefits
cannot

¢ apply financial requirements
or treatment limitations to
mental health and substance
use disorder benefits that are
more restrictive than the pre-
dominant requirements and
limitations applicable to sub-
stantially all of the plan’s medi-
cal and surgical benefits;

subject mental health and sub-
stance use disorder benefits to
separate cost-sharing require-
ments or treatment limitations
applicable only to such benefits;
or

impose annual or aggregate
lifetime dollar limits on mental
health and substance use disor-
der benefits that are lower than
limits for medical and surgical
benefits.

The rules provide detailed stan-
dards for determining whether a plan
meets the parity requirements.

Classifications of benefits. In some
cases, parity requirements need to be
met within each of six “classifications
of benefits”: inpatient /in-network, in-
patient/ out-of-network, outpatient /in-
network, outpatient/ out-of-network,
emergency care and prescription drugs.
If a plan provides mental health or
substance use disorder benefits, those

continued, next page
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Legislative update
from preceding page

benefits need to be provided in each
classification for which medical and
surgical benefits are provided.

Financial requirements and
quantitative treatment limita-
tions. Financial requirements include
deductibles, copayments, coinsurance
or out-of-pocket maximums. Quanti-
tative treatment limitations include
number of visits, days of coverage or
other similar limits. Whether a type
of financial requirement or quanti-
tative treatment limitation applies
to “substantially all” of the medical
and surgical benefits in a classifica-
tion is calculated based upon the
dollar amount of all plan payments
for medical and surgical benefits in
that classification expected to be paid
by the plan during the plan year.
Moreover, cumulative financial re-
quirements (such as deductibles) and
cumulative treatment limitations for
mental health or substance use dis-
order benefits must not accumulate
separately from such requirements or
limitations for medical and surgical
benefits in the same classification.

Non-quantitative treatment limi-
tations. Parity requirements also ap-
ply to “non-quantitative” treatment
limitations, such as preauthoriza-
tion practices, standards for provider
admission and requiring lower-cost
treatments before the plan will cover
higher-cost treatments. For example,
a plan cannot require participants to
exhaust Employee Assistance Pro-
gram (EAP) benefits before they can
receive mental health benefits under
the group health plan unless a simi-
lar gate-keeping process is applied to
medical and surgical benefits.

Testing for parity. Parity require-
ments will need to be applied sepa-
rately with respect to each combina-
tion of medical/surgical coverage and
mental health/substance use disorder
coverage available to participants
from the same employer or employee
organization, and each combination
must independently satisfy the par-
ity requirements. If a plan sponsor

maintains one plan for mental health
and substance use disorder benefits
and another for medical and surgical
benefits, the plans must be tested as
a single group health plan. This rule
applies even if it is not the intent of
the plan sponsor to evade the parity
requirements.

Applicability dates. The rules ap-
ply to group health plans for plan
years beginning on or after July 1,
2010, which means that calendar
year plans must comply beginning
with the 2011 plan year. Special
dates apply for certain collectively
bargained plans. The preamble to
the rules states that federal govern-
ment agencies will take into account
good-faith efforts to comply with a
reasonable interpretation of the act
with respect to violations that occur
before then, but this does not prevent
participants and beneficiaries from
bringing private actions.

New proposed 401 (k)
regulations permit
reduction or suspension of
safe harbor non-elective
contributions

The IRS recently issued proposed
regulations permitting the suspension
or reduction of non-elective contribu-
tions under safe harbor 401(k) plans
in certain circumstances. Under prior
law, safe harbor 401(k) plan sponsors
were permitted to reduce or suspend
matching contributions mid-plan year,
but were not able to do the same to
non-elective contributions. If a plan
sponsor wanted to reduce or suspend
non-elective contributions under a
safe harbor 401(k) plan mid-plan year,
a plan termination was necessary.

The purposed regulations permit
an employer sponsoring a safe harbor
401(k) plan to reduce or suspend safe
harbor qualified non-elective contri-
butions (QNECs) mid-plan year if
the employer incurs a “substantial
business hardship.” Whether an em-
ployer endures a substantial business
hardship will be determined by tak-
ing into account, among other things,
the following factors:

e the employer is operating at an
economic loss;

e there is substantial unemploy-

ment or underemployment in the
trade or industry concerned;

the sales or profits of the indus-
try concerned are depressed or
declining; and

it is reasonable to expect that
the plan will only be continued if
the QNECs are reduced or sus-
pended.

If a plan sponsor incurs such a
substantial hardship, it may be able
to reduce or suspend its non-elective
contributions. In order to do so, it
must:

e provide notice to all eligible em-
ployees of the reduction or sus-
pension;

not permit the reduction or sus-
pension earlier than the later of
30 days after the eligible employ-
ees are provided notice and the
date the amendment is adopted,;

give eligible employees a reason-
able opportunity prior to the re-
duction or suspension to change
their compensation deferral elec-
tions;

ensure that the plan satisfies
ADP testing for that plan year us-
ing the current plan year method;
and

satisfy the safe harbor require-
ments with respect to safe har-
bor compensation paid through
the effective date of the amend-
ment.

Note that with the exception of
the need for a substantial business
hardship, the above list represents
the same requirements plan sponsors
have needed to comply with in or-
der to reduce or suspend safe harbor
matching contributions prior to the
proposed regulations.

These proposed regulations are ef-
fective for plan amendments adopted
after May 18, 2009.

Genetic Information
Nondiscrimination Act

The Genetic Information Nondis-
crimination Act of 2008 (GINA) sets
forth new nondiscriminatory prohibi-
tions for group heath plans, health
insurance companies and employ-

continued, next page
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Legislative update
from preceding page

ers. Title I amends ERISA, the Pub-
lic Health Service Act, the Internal
Revenue Code and the Social Secu-
rity Act to prevent discrimination
by group health plans and health
insurance providers based on genetic
information, and prohibits insurers
from requiring genetic tests. HIPAA
privacy regulations will be amended
to provide that genetic information is
treated as a special class of protected
health information. Title II protects
job applicants, current and former
employees, labor union members and
apprentices and trainees from dis-
crimination based on their genetic
information, restricting the deliber-
ate acquisition of genetic information
by employers, and limits employers
from disclosing genetic information.

GINA prohibits group health plans,
including self-funded health plans,
and health insurance issuers in the
group market from 1) using genetic
information to adjust premium or
contribution amounts for covered
groups; 2) requesting or requiring
an individual or a family member to
undergo a genetic test; 3) requesting,
requiring or purchasing genetic infor-
mation for underwriting purposes;

and 4) requesting, requiring or pur-
chasing genetic information for any
purpose before an individual’s enroll-
ment in the plan. However, genetic
test results may be used to make a
determination regarding payment, if
the minimum amount of information
necessary is used. Additionally, em-
ployers may not refuse to hire, limit
or discriminate against, or otherwise
adversely affect any employee on the
basis of genetic information.

Employers may reveal genetic
information only under the follow-
ing circumstances: 1) an individual’s
own genetic information to him or
her upon written request; 2) to a re-
searcher where the research is con-
ducted in compliance with applicable
federal regulations; 3) in response to
a court order where only the genetic
information sought by the order is
revealed and the individual whose
genetic information is revealed is
informed of the order and the infor-
mation disclosed; 4) to a government
official investigating GINA compli-
ance; 5) in complying with the FMLA
certification requirements; and 6) to
a health agency where the informa-
tion concerns a hazardous or life-
threatening disease posing imminent
danger.

The law is generally effective for
plan years beginning after May 21,
2009, although the employment dis-
crimination provisions contained in

GINA Title II took effect Nov. 21,
2009.

Michelle’s Law

Michelle’s Law amends ERISA,
the Public Health Service Act and
the Internal Revenue Code, ensur-
ing dependent college students who
take a “medically necessary leave of
absence” of up to one year do not lose
existing insurance coverage. The law
applies to group health plans and
health insurance carriers.

Under Michelle’s Law, a group
health plan or health insurance is-
suer may not terminate coverage for
a covered “dependent child” if the
dependent requires a “medically nec-
essary leave of absence” as certified
by a physician. The coverage must
continue until the earlier of 1) one
year after the first day of the medi-
cally necessary leave of absence; or 2)
the date on which the coverage under
the plan would otherwise terminate
under the coverage terms. The cov-
ered dependent child is entitled to
the same benefits as if he or she did
not take a leave of absence or reduce
enrollment.

Michelle’s Law applies to plan years
beginning on or after Oct. 9, 2009, and
to medically necessary leaves begin-
ning during such plan years. For plans
following a calendar year, the law ap-
plies beginning Jan. 1, 2010.

Stay current on ethics:
Free publication now available

In the past, out-of-state Florida Bar members have found that it can be difficult to stay abreast of ethics developments in
Florida. Now, two free resources are available to help you stay current in this important area.

The “2009 Florida Legal Ethics Review” by Tim Chinaris is available free of charge. This comprehensive compendium
concisely summarizes developments in Florida legal ethics during 2009, including rule changes, cases and ethics opinions
of interest. Arranged topically, the subjects covered are: Rule Changes (including Proposed Rule Changes); Advertising;
Attorney-Client Relationship; Candor Toward the Tribunal; Confidentiality and Privileges; Conflicts of Interest (Including
Disqualification); Disciplinary Proceedings; Fees (Including Attorney’s Liens); Ineffective Assistance and Right to Counsel;
Law Firms; Legal Malpractice; Professionalism; Public Official Ethics and Public Records; Rules and Ethics Opinions; Trial
Conduct; Trust Funds; Unauthorized Practice of Law; and Withdrawal From Representation.

To get your free copy, just send an email request to tchinaris@gmail.com. A copy will be emailed to you in PDF format.

And stay up-to-date with legal and judicial ethics on a daily or weekly basis by visiting the comprehensive ethics website
“sunEthics” (www.sunethics.com). This site offers summaries of cases and ethics opinions as they are released; links to
everything related to Florida legal ethics, judicial ethics, bar admissions and professionalism; and links to ethics resources

throughout the nation.
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Board of Governors’ update

We want you to stay informed on actions taken by The Florida Bar Board of

Governors. So, here are the latest Board of Governors’ updates:

At its May 28 meeting in Key
West—the final meeting for the

200
Bar

9-2010 Bar year—The Florida
Board of Governors:

After an extensive discussion
including concerns it may be
impractical, approved proposed
amendments for advertising
rules governing attorney and
law firm websites, as ordered by
the Florida Supreme Court. The
approval included requesting a
delay on the July 1 effective date
on website rules until the court
acts on the amendments. The
proposed amendments require
website visitors to take an affir-
mative action by clicking a link or
taking similar action before they
can view sections of the websites
that contain testimonials, refer
to past results or characterize
the quality of the lawyer or firm’s
legal services, or otherwise do not
comply with lawyer advertising
rules.

Made no changes to the proposed
2010-2011 Bar budget, which now
goes to the Supreme Court.

Approved a proposed rule change
regarding hiring law firms to re-
solve medical liens in personal
injury cases. The change would
allow hiring such firms in some
cases, but the fees paid would
still be limited by contingency
fee restrictions in Rule 4-1.5, and
referral fees could not be paid by
the hired firm.

Approved, as amended, a Stand-
ing Board Policy on public rep-
rimands. The policy says that
all reprimands do not have to
be administered in person, but
those that are will be done by the
Bar president at Board of Gover-
nors meetings. The designated
reviewer in the case, with advice

from Bar staff, will decide which
reprimands will be personally
administered.

Approved to be sent to the Su-
preme Court a rule amendment
prohibiting: attorneys from sign-
ing blank trust account checks;
non-lawyers from signing trust
account checks; or using a sig-
nature stamp on trust account
checks. Board members acknowl-
edged the rule could pose prob-
lems for small and solo firms, but
said those would be no more dif-
ficult than complying with other
rules that require lawyers to per-
sonally sign pleadings, motions or
other legal documents. They also
said the benefits of the improved
check procedures would outweigh
the drawbacks.

Requested the Professional Eth-
ics Committee to prepare an eth-
ics opinion on the proper ways to
handle hard drives from discard-
ed computer equipment to protect
confidential client information.
President-elect Mayanne Downs
noted that recent news reports
have found that hard drives from
high speed scanners and other
similar computer equipment
keep records of scanned docu-
ments that can be accessed after
the equipment is discarded. That,
she said, raises concerns about
protecting clients’ information.

Approved several rule and regu-
lation changes for the Clients’
Security Fund.

Approved a resolution that the
Bar strongly supports the imple-
mentation of a mandatory e-filing
system for state courts.

Heard a recommendation from
the Communications Committee
that attorneys not be allowed

to include any rating from an
attorney rating service on their
profile pages on the Bar’s website.
Currently, attorneys are allowed
to list their Martindale Hubbell
ratings. Committee Chair Juliet
Roulhac noted that Avvo.com had
requested that attorneys be al-
lowed to include their Avvo rat-
ings on the profile pages—and
other rating services could make
the same request—and that no
other state Bar allows ratings to
be listed on their Bar websites.
The board will vote on the recom-
mendation in July.

At its July 23, 2010, meeting in

Sarasota, The Florida Bar Board of
Governors:

Heard that Proposed Advisory
Opinion 09-1, addressing when
lawyers may contact government
officials who are represented by
counsel, will be postponed until
the board’s December meeting
to allow attorneys representing
government entities more time
to make suggestions.

Approved a recommendation from
the Board Review Committee on
Professional Ethics to allow the
Professional Ethics Committee
to prepare an advisory opinion on
the ethical obligations of a lawyer
who is asked to disclose confiden-
tial information of a decedent by
the personal representative of the
decedent’s estate.

Heard BRCPE Chair Carl Schwait
report that the committee will at-
tempt to complete the Supreme
Court mandated review of Bar
advertising and marketing rules
and policies by the May 2011
meeting. On a related issue, he
noted the U.S. 11*" Circuit Court
of Appeal had ruled in Harrell &

continued, next page
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Harrell v. The Florida Bar. The
firm had claimed that five Bar
advertising rules were unconsti-
tutional. A district court judge
ruled in favor of the Bar, but the
circuit court found that four of
the issues should have further
proceedings at the district court.

Heard President Mayanne Downs
announce that immediate Past
President Jesse Diner will head
up a Bar effort to prevent the
Legislature from adjusting pen-
sion benefits for judges. Twelfth
Circuit Chief Judge Lee Haworth,
appearing earlier in the meeting,
asked for the Bar’s help on the is-
sue, saying that reducing benefits
would make it harder to attract
qualified lawyers, especially civil
practitioners, to the bench.

Approved an addition to Rule
4-1.5 governing the hiring of an
outside law firm to negotiate the
resolution of medical lien issues
in a personal injury case.

I. COMINSKY

Voted to approve a recommenda-
tion from the Standing Committee
on the Unlicensed Practice of Law
to oppose suggested amendments
to the ABA Model Rules that would
allow attorneys licensed in foreign
countries to register as authorized
house counsel in Florida or to ap-
pear pro hac vice in the state. The
committee said it would be hard
to verify licensing standards in
foreign jurisdictions.

Approved the recommendation
of the Program Evaluation Com-
mittee to create a new section on
alternative dispute resolution.

Approved the recommendation of
the Program Evaluation Commit-
tee to create a nine-member com-
mittee to study mandatory regu-
lation of paralegals. PEC Chair
Greg Coleman said paralegals
have come to the Bar requesting
that they be regulated by the Bar
or the Supreme Court.

Approved the Investment Com-

mittee’s recommendation to hire
five fund managers for expanded
investments in the Bar’s long-
term investment portfolio and to
reallocate investment targets for
the new and existing investment
categories.

Discussed e-filing and e-service
and related rules that will soon
come to the board for its review
and comment.

Approved a recommendation from
the Communications Committee
not to list any ratings, including
Martindale-Hubbell, on the ex-
panded Bar member profile page
on the Bar’s website.

Approved the sunsetting of the
2008-2010 legislative positions of
The Florida Bar and its commit-
tees and the rollover of selected
2008-2010 positions requested
by several sections for the 2010-
2012 biennium.

R. TANNER

BOG member news

Congratulations to Ian Comisky, who has been re-appointed chair of the
Investment Committee, Eric Meeks, who will serve as chair of the Audit
Committee, and Richard Tanner who will serve as chair of the Citizens Forum.

Visit the division siwebsite: flabaroutofstaters.org
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LexisNexis® tips:
Online video complements law firms’
search marketing strategy

by Debra Regan

No attorney can expect his or her firm’s online video to get 170 million views like Susan Boyle’s
performance on Britain’s Got Talent, but there are ways to ensure a law firm’s video complements
the overall marketing strategy, says Debra Regan, vice president of the internet marketing agency
at LexisNexis. Regan offers several suggestions about the importance of online video in helping to
grow a lawyer’s practice:

When considering online video compared to TV advertising, think about the web as a “lean-
forward” medium. Visitors searching your site can click away any time they wish. The goal is
to immediately engage and keep visitors there beyond a minute. Of the U.S. Internet audience,
almost 78 percent have viewed online video, watching 235 minutes on average, says comScore
Networks Inc., Video Matrix Service, May 2008.

Think in a trio—three key messages delivered in the first 30 seconds of the video. That’s the
maximum number viewers will remember.

Be energetic and passionate about your services and commitment to client service. Video offers
an opportunity for lawyers to be personable and approachable. If you make a mistake, chalk
it up to a natural error that could be more appealing to potential clients than if you filmed a
too-perfect performance. Natural and relaxed is the way to be.

If you have a camcorder at home, practice with it. Become comfortable looking into the camera
and be sure your eyes are not darting around the room during filming. If no video cam is avail-
able, practice speaking into a mirror.

Complete the video with an actionable invitation. Visitors should be invited to reach you by
phone or email for further information. The end production should be no longer than two min-
utes, with the first 45 seconds the most critical to engage viewers.

Incorporate video on your firm’s website and distribute to relevant channels. Upload on social
media sites and legal directories, like Lawyers.com*™. Video can increase your exposure on the
search engines. Google incorporates video in its universal search results, especially videos from
YouTube.

When engaging in pay-per-click campaigns, key words drive success. When shooting a video,
optimize it with mention of top keywords early and often. e.g., “I am an elder law attorney in
Miami, Florida.” At the same time, add these key words to the video file name and title “elder
law attorney in Miami video.”

Expect to track and measure pre- and post-publish statistics for your website. Be sure to de-
lineate the web page on which the video is uploaded to measure such statistics as page views,
downloads and call tracking with a dedicated number or other metric.

Cross-promote your video on other pages of your website. Add linking and sharing functionality
so people can forward to a friend, bookmark or post on other sites like Facebook and Twitter.
Add your video to YouTube (www.youtube.com) and other video distribution sites to help gener-
ate traffic to your own website.

. Measure, measure, measure! The average viewing time for a LexisNexis-produced law-firm video
is 41 seconds according to captured data in October 2008. You’ll want to know the number of
viewers, the pass-along rate, the percentage of the video that was viewed and whether or not
leads are being generated by the video. Other metrics can be added later.




CLE reporting simplified

by Brian D. Burgoon, Florida Bar Board of Governors member

The Florida Bar
has recently im-
plemented sev-
eral changes that
have improved
and simplified the
way Florida Bar
members can re-
port and view CLE
credits.

B. BURGOON

Simplified forms for
reporting attendance
at courses not already
approved by the Bar

In the past, to receive CLE cred-
its for courses that had not already
been preapproved by The Florida
Bar (which included most courses at-
tended by out-of-state members), Bar
members had to type or handwrite
information onto a preprinted form
to submit with their course materials.
At the request of out-of-state Board
of Governors member Brian Burgoon,
The Florida Bar Legal Specialization
& Education Department has revised
the forms to allow them to be filled
in using Microsoft Word. As a result
of this improvement from the old
PDFs, attorneys or their assistants
can now type the requested informa-
tion on their computers directly into
form fields using Microsoft Word,
thus eliminating the need to either
use a typewriter or to handwrite this
information on a new form every time
they submit a request. This upgrade
also allows members to save their
information into the form template on
their own computers, requiring only
the addition of the course-specific
information. Moreover, the Course
Attendance Credit form has been
simplified, requiring less information
from the applicant.

With the implementation of this
improvement, the following applica-
tions are now able to be filled in using
Microsoft Word:

Course Attendance Credit
Lecture Credit

Written Material Credit
University Attendance Credit

CLER Exemption Request Form

CLER Undue Hardship Waiver
Request Form

CLE Application for Accredita-
tion (for course sponsors)

These forms are located in the CLE
section of The Florida Bar’s website
at the link for “CLER Forms and Ap-
plications.” Specifically, the forms can
be found at: http:/ /www.floridabar.
orgltfb/ TFBMember.nsf/ed6e4b-
cb92a8fe16852567090069f3c2/ 13
a7a74099cfe08385256b2f006c6a3e?
OpenDocument

A sample copy of the revised Course
Attendance Credit Application is in-
cluded on page 23. Obtain the actual
interactive form on the Bar’s website.

Reporting of attendance
at courses preapproved by
the Bar (including audio
and video replays)

An improvement The Florida Bar
has implemented over the past sev-
eral years is online reporting of at-
tendance at courses that have been
preapproved by the Bar. This includes
the posting of CLE credits for audio
and video replays of preapproved
courses. To post credits for preap-
proved courses, members can simply
go to the CLE section on The Florida
Bar’s website, click on the “Post CLE
Credits” link, login with their mem-
ber number and password and then
enter the course number assigned to
the CLE program and the date they
attended or viewed the course. There
is no need to submit the course ma-
terials and no need to try to find a #2
pencil to fill in the old Scantron forms.
The following is the link for posting
preapproved CLE courses: htips://

wwuw.floridabar.org / DIVPGM /LS /
CLEROnline.nsf/ActivityPosting 20

penForm&Login

Viewing CLE records
online

Attorneys have been able to view
their CLE credits/transcripts online
for a number of years now. To view
CLE records, attorneys can go to the
CLE section of The Florida Bar’s web-
site, then select “View CLE Records”
and login using their Bar number and
password.

Elimination of in-person
requirement for basic
skills course

Finally, under longstanding rules,
newly admitted attorneys must com-
ply with the Basic Skills Course
Requirement (BSCR) by complet-
ing three basic skills courses before
the end of their first CLE reporting
period (unless deferred or exempt-
ed). In the past, attorneys were re-
quired to attend these three courses
in person. The Board of Governors
approved, and the Florida Supreme
Court adopted, an amendment to
the rules that eliminated the need to
attend these three courses in person.
These courses now can be attended
in-person, electronically and online.
(While the in-person requirement for
the BSCR courses has been dropped
with this new amendment, attor-
neys still must attend the Practicing
With Professionalism program in
person.) In Re: Amendments To The
Rules Regulating The Florida Bar -
Rules 6-12.3 And 6-12.4 (Basic Skills
Course Requirements), 29 So. 3d 288
(Fla. 2010) [Supreme Court Case No.
SC09-1427]

It is hoped that these improve-
ments, while small, will help make
Bar members’ CLE experiences a
little easier, more convenient and less
expensive.

Sample form shown on' page 23;
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Apply
for CLE
credit for
out-of-
state
seminars!

The application is
available on the
Bar’s website.
Go to www.flabar.
org and click on
the headings
in this order to
find the form
you see below:
CLE/CLER-BSCR
Information and
Forms/CLE Forms
and Applications/
Course
Attendance Credit.

For more
information on
applying for out-of-
state CLE credit,
contact the CLER
department at
850/561-5842.

Continuing Legal Education
Application for Course Attendance Credit

The Florida Bar
Legal Specialization & Education
651 E. Jefferson Street
Tallahassee, FL. 32399-2300
(850)561-5842 (Phone) (850)561-5660 (Fax)

R
QPR

ATTORNEY # NAME:

ADDRESS:

CITY:

PHONE:

ACTIVITY TITLE:

SPONSOR NAME:

DATE AND LOCATION OF COURSE:

PLEASE ATTACH A COURSE BROCHURE AND/OR OUTLINE WHICH:

(A) FULLY DESCRIBES THE COURSE CONTENT AND LEVEL OF PRESENTATION
(B) INDICATES THE TIME DEVOTED TO EACH TOPIC COVERED WITHIN THE PROGRAM
(C) INDENTIFIES THE INSTRUCTORS

CERTIFICATION CREDIT
Indicate if credit is to be assessed for Board Certification.

CERTIFICATION AREA(S):

TOTAL MINUTES ON INSTRUCTION: (EXCLUDING BREAKS, MEALS AND INTRODUCTIONS AND BASED ON A 50
MINUTE HOUR)

TOTAL CREDIT _ (TOTAL MINUTES DIVIDED BY 50 = CREDIT HOURS)

50

If requesting Ethics, Professionalism, Substance Abuse, and/ Mental lliness Awareness Credit, please check
appropriate box below.

[0 Ethics
[0 Professionalism

[J Substance Abuse
[ Mental lliness Awareness\

NOTE: If you have completed the minimum number of required CLER hours, and are not seeking Certification credit, please do not submit
further courses for evaluation. There is no carry over of hours in Florida from one reporting period to the next.

You may submit this application to clemail@flabar.org with the proper documentation.

Materials submitted for CLE credit review will be discarded once the credit has been determined.
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope.
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The Out-of-State Division appreciates
the articles submitted for this edition by
our contributing authors. They can serve
as a resource to fellow division members
who might have a question regarding
these authors’ areas of expertise or if a
referral is needed.

W. Bard Brockman is a commercial
litigation partner in the Atlanta office of
Bryan Cave LLP and a past president of
the Out-of-State Division. He devotes the
majority of his practice to complex ERISA
litigation matters. He can be reached at
bard.brockman@bryancave.com.

Brian D. Burgoon has served on The
Florida Bar Board of Governors, repre-
senting the out-of-state attorneys, since
2000. He practices civil and commercial
litigation with The Burgoon Law Firm
LLC in Atlanta, Ga. He can be reached at
brian.burgoon@burgoonlaw.com.

Michael Busenkell, OOSD president,
is a certified bankruptcy attorney and a
certified management accountant in the
Wilmington, Del., office of Womble Carlyle
Sandridge & Rice PLLC. He concentrates
his practice in the areas of corporate
bankruptcy, creditors’ rights and com-
mercial and corporate litigation. He can
be reached at mbusenkell@ucsr.com or
302/252-4324.

Karen oJ. Orlin is a member of The

Florida Bar Business Law Section, for-
mer chair of the Corporations, Securities
and Financial Services Committee and a
member of the Communications Commit-
tee and Executive Council of that section.
She practices corporate (including not-
for-profit and corporate finance), limited
liability company, business transactions
(including mergers and acquisition),
commercial lending and banking law
in Florida and New York City through
her law firm, Karen oJ. Orlin PL. She can
be reached at 305/794-6387 or karen@
orlinlaw.com.

Debra Regan is vice president of the
Internet marketing agency at LexisNexis,
part of the Lawyers.com_ and Mar-
tindale-Hubbell networks since 1999.
For more than 10 years, LexisNexis has
delivered a full suite of online marketing
services to lawyers as a trusted brand.
The in-house agency is staffed with search
marketing, pay-per-click, video and web
design experts along with a full team of
web developers with key industry certifi-
cations. For more information, visit wwuw.
lexisnexis.com /Imc or email debra.regan@
lexisnexis.com.

Philip B. Schwartz of Akerman Sen-
terfitt in Miami, Fla., chairs The Florida
Bar Business Law Section’s Legal Opinion
Standards Committee as well as the steer-
ing committee (consisting of members of
the Business Law Section committee and

Contributing authors

the Real Property, Probate and Trust Law
Section committee) that spearheaded the
efforts to draft the Report on Standards
for Third-Party Legal Opinions of Florida
Counsel. He represents the Business Law
Section on the Steering Committee of the
Working Group on Legal Opinions, which
is the “big tent” of opinion givers, opinion
recipients and those with an interest in
legal opinions (including malpractice
insurers and rating agencies) that was
established in 2007 by the ABA Busi-
ness Law Section and several state bar
Business Law Sections, including The
Florida Bar Business Law Section, and
now includes as members about 130 large
law firms around the country, to discuss
and consider (from a national perspec-
tive) customary third-party legal opinion
issues. He can be reached at 305/982-5604
or philip.schwartz@akerman.com.

Donald A. Workman, OOSD treasurer
and State-to-State editor, is a partner in
the Business Group and head of Baker
Hostetler’s bankruptcy and creditors’
rights practice in the Washington, D.C.,
office. His practice areas include busi-
ness bankruptcy, creditors’ rights, debtor
reorganizations, general insolvency,
stockbroker liquidations and commercial
litigation. He can be reached at 202/861-
1602 or dworkman@bakerlaw.com.

Become a contributor! See submission

information on page 5.

Out-of-state practitioners reporting CLE to
The Florida Bar

In the past, The Florida Bar has accepted a transcript from another jurisdiction to satisfy the continuing legal
education requirement (CLER) in Florida. Since other jurisdictions have different requirements for compliance
for continuing legal education (CLE), The Florida Bar needs to ensure the programs meet the criteria set forth by

the governing rules and polices.

There are two ways for members to report their completion of a CLE program from another jurisdiction. If The
Florida Bar has previously approved a program for CLE credit, a member can go online and post the course to
his or her CLE record with the five-digit course number provided by the sponsor of the program.

If The Florida Bar has not previously approved a program, the member will need to complete an application for
course attendance credit and submit it with the course outline, brochure and timed agenda for evaluation after com-
pleting the program. The processing time is four to six weeks and is based on a member’s reporting deadline.

Please visit our website at www.floridabar.org/CLER to find all applicable forms, rules, policies and contact in-

formation.
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The Florida Bar and LegalSpan:
Bringing online CLE to attorneys

Since August 2000, The Florida Bar
has been offering quality CLE programs
as online, on-demand seminars through
a partnership with LegalSpan. The popu-
larity of this type of delivery method has
been growing exponentially ever since.

With increasingly hectic schedules
and the rising cost of travel, attorneys
are turning to the Internet to meet their
educational needs. Online CLE programs
offer the flexibility of viewing programs at
your own pace, anytime, anywhere.

Whether a first-time or net-savvy user,
Florida attorneys are finding that online
CLE programs are time saving and easy
to use:

“I am very pleased to be able to
have these seminars made avail-
able to members of The Florida Bar.
With the format you have provided,
| feel that | am at the seminar, and
| have the materials which | can
download and save for future ref-
erence. Thanks for a great prod-
uct well presented and technically
friendly!”

—Andrew, Live Oak

Credit

e Quality Speakers

* Online Registration

e Convenient Locations
e CLE Certification

“I found this online seminar to be
convenient, understandable and
user-friendly. | will use this method
more in the future. Thank you for
this informational and convenient
seminar.”

—Gerald, West Palm Beach

“Excellent resource. A very con-
venient way to engage in continu-
ing education that has high-quality
speakers and content.”

—Bruce, Miami Beach

“This is the greatest thing ever in-
vented. | can now complete my
CLE requirements at home. Every-
thing was so easy. Thank you.”
—Sheila, Largo

“Terrific site and material. It makes it
much easier to get CLE credit, and
makes the materials much more
useful since they can be viewed
multiple times.”

—Thomas, Brandon

With the explosion of MP3 players
and iPods in the market, LegalSpan
developed the technology to enable The

www.FloridaBar.org/CLE
e Audio CDs/Video

DVDs

e Live Webcasts
¢ 24/7 Online CLE

Florida Bar to introduce downloadable
audio versions of its CLE programs.
Since its inception in March 2006, the
downloadable versions of The Florida
Bar’s CLE programs have become as
popular a method of obtaining educa-
tion as online CLE. “We want to foster
greater collaboration among members
and a more vibrant educational dialogue.
Attorneys learn best at their own pace, in
their own way, in a comfortable environ-
ment. Our online options give members
educational content when and where
they want it,” says Programs Division
Director Terry Hill.

The Florida Bar’s catalog of online
and downloadable programs is robust,
offering more than 200 programs, cover-
ing all practice areas. Attorneys are able
to enjoy time and money savings, without
sacrificing content, by participating in
these types of programs. The complete
catalog of Florida Bar CLE courses can
be viewed at www.floridabar.org/cle
by accessing the LegalSpan link under
Online Courses.
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Join The Florida Bar’s Out-of-State Division today
and receive...

2 Hours of Free Ethics Credit!

Just $30

Join The Florida Bar Out-of-State Division and receive
access to the

Annual Free Ethics Audio

Just another way the Out-of-State Division assists attorneys
who are out-of-state members of The Florida Bar.

Join today!

The Florida Bar Out-of-State Division Membership Request (BN 08)

Florida Bar Number

Address

Phone: (

City/State/zIP

Signature

Mail with check to: The Florida Bar, 651 E. Jefferson St., Tallahassee, FL 32399
Contact: Arlee J. Colman, program administrator, acolman @flabar.org, for information.

Membership will expire on June 30, 2011.

¥




MEMBER BENEFITS

The Florida Bar ¢ 651 East Jefferson Street ¢ Tallahassee, Florida 32399-2300
www.floridabar.org/memberbenefits ¢ 850/561-5600 ¢ 800/342-8060

LEGAL RESEARCH

ABA PUBLICATIONS www.ababooks.org
100’s of books in a variety of formats. Rigorously reviewed to offer

highest quality information & presentation.
ref. #PAB6EFLB for 15% discount

CCH ASSOCIATION http://tax.cchgroup.com/members/tfb
Savings up to 30% off industry-leading tax and accounting books.
Use ref. #Y5604 at check out.

FASTCASE NATIONAL LAW LIBRARY e 866-77-FASTCASE

Comprehensive 50 state and federal case law databases. Unlimited
dual column printing. 80% discount off retail.

FREE FLORIDA CASE LAW at www.floridabar.org.

LEXISNEXIS 866-836-8116 * www.lexis.com/flabar

Flexible research and big savings. Shepard’s® and exclusive content make
research easier. Unique offerings,affordably priced and easy to customize.

BANK PROGRAMS

AFFINISCAPE 866-376-0950 « www.affiniscape.com/floridabar

Law Firm Merchant Account. Members can save up to 25% off credit
card processing fees.

BANK OF AMERICA
800-932-2775 * www.bankofamerica.com/floridabar

Apply Online or toll-free! Affinity credit card. CD’s, Money Market, free
checking: (Code: LAAZZ).

INSURANCE

BUSINESS PLANNING CONCEPTS, INC.
800-282-8626 * www.memberbenefits.com

Medical, disability, life, hospital, AD&D, long term care, retirement

programs, workers’ comp, pet insurance & more.

CELEDINAS INSURANCE GROUP
www.celedinas.com/florida-bar

Offers excess personal liability coverage, up to 60% discount.

FLORIDA LAWYERS MUTUAL (FLMIC)
800-633-6458 ¢ www.flmic.com

Lawyer-created liability carrier.

GEICO 800-368-2734 » www.geico.com

The GEICO Auto Insurance Program offers car insurance with 24-hour
service. Bar members may qualify for additional discounts.

JURISCO 800-274-2663 * www.jurisco.com
Civil court bonds by phone in 24 hrs.

BUSINESS / COMPUTERS / SUPPLIES

PRODOC 800-759-5418 * www.prodoc.com
ProDoc” legal forms software. Family, EP/Probate & more.

STAPLES 800-3STAPLE ° www.staples.com
Office supplies, furniture and technology.

SUBSCRIPTION SERVICES, INC.
800-289-6247 » www.buymags.com

GIFTS & APPAREL

ANN TAYLOR www.floridabar.org/memberbenefits
Chic, smart and sophisticated. 20% off $100 or more.

THE BILLABLE HOUR COMPANY

www.thebillablehour.com/flabar.php
Wide selection of gifts for lawyers and legal professionals. Save 10%
with code: FLABAR.

BROOKS BROTHERS
866-515-4747 » membership.brooksbrothers.com

Enroll for your Corporate Membership Card and Save 15% on regular
and everyday value priced merchandise. Enter your Organization ID
#10320 and your Pin Code #97352.

JOS. A. BANK CLOTHIERS
800-285-2265  www.josbank.com ¢ Code: 91861

Specializing in men’s clothing Save 20% with the JoS. A. Bank Corporate
Discount Card. (Sale items excluded). Call for FREE Corporate Card.

MAILING & DELIVERIES

FEDEX 800-636-2377 * www.1800members.com/flb
Save up to 26% on Fed Ex shipping services.

UPS 800-325-7000  www.savewithups.com/floridabar
Discounts on services.

AUTOMOBILE RENTALS

www.alamo.com ¢ 800-354-2322
ref. #93718

ALAMO
Year round discounts from Alamo!

AVIS www.avis.com ¢ 800-331-1212
Avis Preferred Renter fees waived. ref. #A421600

BUDGET www.budget.com ¢ 800-527-0700
Year round discounts from Budget. ref. # Y067600

HERTZ www.hertz.com ¢ 800-654-2200
Hertz #1 Club Gold fees waived. ref. #152030

NATIONAL www.nationalcar.com ¢ 800-227-7368
National Emerald Club fees waived. ref. #5650262

VACATIONS / THEME PARKS

ORLANDO VACATION DISCOUNTS: from the Orlando Magical
Getaway Travel Club. Florida Bar Members can easily join by
going directly to www.orlandoinfo.com.

THEME PARK CLUB MEMBERSHIPS:
Universal Studios Wet & Wild Orlando
www.floridabar.org/memberbenefits

For information on ALL Bar Membership Services, visit www.floridabar.org/memberbenefits
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