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Taxing asset sales in Chapter 11

by Mark S. Mitchell

The burst of the
real estate bubble,
with its resulting
effect on consum-
ers, developers and
financial institu-
tions, manifested
itself in the surg-
ing tide of foreclo-
sures, short sales
and mortgage loan
workouts. Disposing of assets ac-
quired in such a fashion can have
tax implications in a sale, such as
by documentary stamp taxes. The
imposition of documentary stamp
taxes in connection with these trans-
actions and transfers of real property
(whether voluntary or involuntary) is
often an unavoidable cost for secured
lenders or third-party purchasers.
Florida, like many (but not all) states,
imposes a tax on certain documents
and instruments that transfer an in-
terest in real property, such as deeds,
or that evidence an obligation to pay
money, such as promissory notes,
mortgages and other liens. These
taxes may be avoided, however, if the
transfer of property occurs as part of
a Chapter 11 plan of reorganization.
The Supreme Court of the United
States, in Florida Dept. of Revenue v.
Piccadilly Cafeterias, Inc., 128 S.Ct.
2326 (2008), addressed the issue of
whether 11 U.S.C. § 1146(c), which
exempts from stamp or similar taxes
any asset transfer “under a plan con-
firmed under section 1129” of the
Code, applies to transfers of assets
occurring prior to the actual confir-
mation of a plan of reorganization.

M. MITCHELL

Florida’s stamp tax

Chapter 201, F.S., provides for
Florida’s documentary stamp tax.
Under Section 201.02, a tax is levied
on “deeds, instruments, or writings
whereby any lands, tenements, or
other real property, or any interest
therein, shall be granted, assigned,
transferred, or otherwise conveyed
to, or vested in” a purchaser or oth-
er transferee. Fla. Stat. § 201.02(1)
(2009). The stamp tax on these types
of documents presently is levied at

the rate of $.70 per $100 (or portion
thereof), and the amount of the tax
is based upon on the total consider-
ation for the transfer, irrespective
of the consideration shown on the
face of the deed or other document
transferring an interest in property.
Id. Consideration, for purposes of cal-
culating documentary stamp taxes,
is not limited to cash or cash equiva-
lents, but also includes cancellation of
indebtedness and in-kind transfers.
A stamp tax is also levied, pursu-
ant to Section 201.08, on documents
executed or delivered in Florida evi-
dencing a written obligation to pay
money, such as promissory notes,
bonds, mortgages and other liens. The
tax on such documents presently is
levied at the rate of $.35 per $100 (or
portion thereof). Fla. Stat. § 201.08
(2009). Under Florida law, documen-
tary stamp taxes due on written ob-
ligations to pay money executed or
approved and accepted in Florida are
limited to $2,450; however, this limi-
tation does not apply to a mortgage,
security agreement or other lien that
is filed or recorded in Florida. Id.

Circuit splits and
Piccadilly facts

The fundamental policy objective of
Chapter 11 is two-fold: 1) preserve go-
ing concerns; and 2) maximize proper-
ty available to distribute to creditors.
Section 1146(a) provides an exemp-
tion with respect to a tax levied upon
“[t]he issuance, transfer, or ... delivery
of an instrument of transfer under a
plan confirmed under section 1129.”
11 U.S.C. § 1146. The tax exemption
under Section 1146 upon the transfer
of real property embodies the policy
of maximizing the value of property
of the estate, and it also encourages
and facilitates asset sales in Chapter
11. However, the availability of the ex-
emption is limited to transfers “under
a plan confirmed under section 1129.”
Id. Prior to the Supreme Court’s deci-
sion in Piccadilly, there was a split
among the circuit courts of appeal
with respect to the interpretation
of the operable language in Section

1146, with some circuit courts, includ-
ing the 11 Circuit, simply requiring
that the transfer be necessary to the
consummation of a confirmed plan
of reorganization, even if confirma-
tion (court approval) occurs after the
transfer. In re Piccadilly Cafeterias,
Inc., 484 F.3d 1299 (11* Cir. 2007).
That approach is no longer good law.

The underlying facts of the Picca-
dilly case are representative of many
Chapter 11 debtors whose intention
is to accomplish an expeditious sale of
its assets upon the filing of its Chapter
11 petition and thereupon to adminis-
ter the sale proceeds under a plan of
reorganization. In Piccadilly, the day
before filing its Chapter 11 petition,
the debtor agreed to sell substantially
all of its assets. The debtor filed a mo-
tion to sell the assets outside the or-
dinary course of its business and, in
the motion, requested an exemption
from stamp taxes pursuant to Section
1146(a). Piccadilly, 128 S.Ct. at 2329-
31.The Florida Department of Revenue
(DOR) objected to the exemption on
the basis that the sale occurred before
confirmation of the Chapter 11 plan.
The Bankruptcy Court for the Southern
District of Florida allowed the sale and
the exemption. Subsequently, the DOR
filed an adversary proceeding against
the debtor seeking a declaration that
the transaction was not exempt from
payment of the stamp taxes. The bank-
ruptcy court granted summary judg-
ment in favor of the debtor, holding that
the asset sale was exempt from stamp
taxes pursuant to Section 1146(a). Id.
The bankruptcy court reasoned that the
sale of substantially all of the debtor’s
assets was a transfer “under” its con-
firmed plan of reorganization because
the sale was necessary to consummate
the plan. On appeal, the district court
and the 11* Circuit affirmed the bank-
ruptcy court’s grant of summary judg-
ment for the debtor. Id.

The Supreme Court’s
grammar lesson
The DOR contended that Section

1146(a)’s text unambiguously limits
continued, next page...
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President’s message:

Division reaches out

to students

by Bill Lee, President

This spring
the division
started an out-
reach program
at several law
schools in Flor-
ida. In March, I
spoke at Stetson
College of Law
and the Univer-
sity of Florida to
out-of-state students about ob-
taining Florida Bar membership,
strategies for obtaining employ-
ment out of state and multijuris-
dictional practice issues. Out-of-
state governor Richard Tanner
is scheduled to speak at Florida
State University on these issues
in May. Based on the very posi-
tive response from students and
administrators, this program will
likely be expanded to other law
schools in Florida next year.

During these presentations, I
was asked by a number of students

B. LEE

if there is a student membership
in the division. Presently there is
not, but we had extensive discus-
sion about the idea during the
March Executive Council meeting
in New York. We are exploring the
idea of creating, on a trial basis, a
student membership in the divi-
sion. Student members would be
able to submit articles to the news-
letter and network with division
members but would not be able to
vote. We hope to have a proposal
in final form for consideration at
the annual meeting in June.

If you are contacted by a stu-
dent from a Florida law school,
please consider giving some of
your time to answer questions.
Your assistance will certainly be
appreciated in these difficult eco-
nomic times. You might also find
a person you want to add to your
firm.

I hope to see you at the annual
meeting.

We can be BIGGER & tezzez/

Share your expertise with other out-of-state practitioners.
Market your practice to 14,000 Florida lawyers out of state —
all for free! Submit articles of interest to legal practitioners with
multijurisdictional practices to Don Workman at
dworkman @bakerlaw.com. Please include a brief biography with
contact information and a photograph of the author.

We will publish you!

Asset sales
from preceding page

stamp tax exemptions to post-confirma-
tion transfers made under the author-
ity of a confirmed plan. Piccadilly, 128
S.Ct. at 2329-34. It observed that the
word “confirmed” modifies the word
“plan” and is a past participle, and
therefore the phrase “plan confirmed”
denotes a “confirmed plan” (i.e., one
that has been confirmed in the past).
Id. The debtor argued that interpret-
ing Section 1146(a) to apply solely to
post-confirmation transfers would un-
dermine Chapter 11’s objectives of “pre-
serving going concerns and maximizing
property available to satisfy creditors.”
Piccadilly, 128 S.Ct. at 2338. In its
argument, the debtor posed the follow-
ing question: “Why Congress would
have [sic] intended the anomaly that a
transfer essential to a plan that occurs
two minutes before confirmation may
be taxed, but the same transfer occur-
ring two seconds after may not.” Id.
The debtor asserted that such a result
would be absurd in light of Section
1146(a)’s policy aim of reducing the cost
of asset transfers. Id.

The Supreme Court stated that
the most natural reading of 1146(a)
is that the exemption applies only
to post-confirmation transfers. Pic-
cadilly., 128 S.Ct. at 2333. The court
also noted that it found informative
Congress’ placement of Section 1146
in a subchapter of the Code entitled
“Postconfirmation matters.” Addition-
ally, the court concluded that the ap-
plicable canons of statutory construc-
tion supported the same conclusion:
Section 1146(a) affords a stamp tax
exemption only to transfers made
pursuant to a Chapter 11 plan that
has been confirmed. Piccadilly, 128
S.Ct. at 2339. Because the court held
that Section 1146(a)’s tax exemption
applies only to transfers made pursu-
ant to and, thus, after confirmation
of a confirmed Chapter 11 plan, the
debtor could not avoid Florida’s docu-
mentary stamp taxes. Id.

Piccadilly’s aftermath and
a possible new strategy

To appreciate the impact of the

Piccadilly decision, it is helpful to
continued, next page...
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Asset sales
from preceding page

understand the purpose for which
many Chapter 11 cases are now filed.
Chapter 11 was designed to enable a
company to reorganize its affairs and
emerge from bankruptcy a stronger
and more profitable company. How-
ever, many bankruptcy practitioners
have observed that in recent years
there has been a marked decline in
the use of Chapter 11 to achieve a
traditional reorganization. Chapter
11 has more recently been used to
facilitate a quick sale of a debtor’s
assets, with some professionals claim-
ing that Chapter 11 has simply be-
come a haven for asset sales. This
increase of asset sales in Chapter 11
is due in large measure to the protec-
tion afforded to purchasers of estate
assets— such purchasers are typically
shielded from an unwinding of the
transaction even if the sale order is
reversed on appeal.

Sections 363 and 1123 are two
sections of the Bankruptcy Code
that explicitly authorize the sale of
property in Chapter 11. Section 1123
states that a Chapter 11 plan may
provide for the sale of all or sub-
stantially all of the property of the
estate, and because 1123 sales are
provided under the plan, 1123 sales
require the drafting of a plan and
disclosure statement, creditor voting
and confirmation of a plan. However,
asset sales are often contemplated
or negotiated before reaching the
confirmation stage of a case. As a
consequence, pre-confirmation sales
under Section 363, which provides
for a sale free and clear of liens or
interests, are usually a much faster
and preferred method of sale because
they avoid the delay associated with
the preparation, negotiation and con-
firmation of a plan. Further, 363 sales
afford a debtor more flexibility than
sales provided for under a plan and
enable the debtor to capitalize more
easily on market opportunities, which
may yield higher prices and greater
returns to creditors.

As a result of the Piccadilly deci-
sion, a debtor desiring to accomplish
an efficient sale upon filing its pe-
tition now must forego the tax ex-

emption under Section 1146. The
Piccadilly decision is not good news
for prospective Chapter 11 debtors
with a reorganization strategy that
includes significant pre-confirmation
asset sales; indeed, the decision may
be of significant concern for a prospec-
tive Florida debtor seeking to avoid
the documentary stamp tax upon the
sale of real estate.

Since the Piccadilly decision, at
least one court has addressed the
issue of whether Section 1146’s tax
exemption could apply to a pre-confir-
mation sale that closes post-confirma-
tion. See In re New 118", Inc., 398 B.R.
791 (Bankr. S.D.N.Y. 2009). In New,
the court held that a sale approved
pre-confirmation but closed and the
deed delivered (i.e., “transferred”)
post-confirmation qualified for tax ex-
empt status under Section 1146. The
court stated that the Piccadilly deci-
sion did not adopt a bright-line rule
that Section 1146 can never apply to
pre-confirmation sales under Section
363. In its analysis, the court focused
on the language of Section 1146 and
concluded that the “transfer” occurred
post-confirmation and the transfer
was necessary to consummation of
the plan. New, 398 B.R. at 799.

Many articles have been written
criticizing the Supreme Court’s deci-
sion in Piccadilly and discussing the
inefficacy of the decision in light of
Chapter 11’s goal of maximizing the
distribution to creditors. It is unclear
whether the New case provides a
viable and practical alternative for
debtors to sell assets pre-confirma-
tion yet delay the closing until after
confirmation and thereby retain the
benefit of the tax exemption under
Section 1146. The delay of the closing
until after confirmation and the lack
of finality of the transfer, notwith-
standing the approval of the sale
pre-confirmation, may give pause to
purchasers of estate assets and their
lenders. It is clear, however, that un-
der Piccadilly, an increase may occur
in the cost of Chapter 11 sales and a
corresponding decrease in the value
available for creditors. However, as
the Supreme Court stated in Picca-
dilly,“it is not for us to substitute our
view of ... policy for the legislature.”
Similarly, it is not for us to substitute
our view of policy for the court, but
rather simply to inform practitioners
of the issues.

&, bedien!

Participate in the OOSD listserv. All participants of the listserv can
supply to others the results of their work, ask relevant questions or
request help on subjects simply by sending an email to the listserv

email address.

To join, go to www.google.com and click on “Sign in” in the top
right corner. (You first need to have set up a Google account.) Your
sign-in email address is your email address on record with The
Florida Bar, and you can then make your own secure password.
Once you have created your account, you should be able to click
on “More,” which is located at the top of the screen near the center
of the page. Then click on “Groups.” The Florida Bar Out-of-State
Division Group should appear on the right side of the screen under
“My Groups.” If it does not appear or if you have any questions,
you can contact the group administrator, Eric Meeks, at emeeks @

meekslawfirm.com.
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We need your help to be
Bigger and Better

D. WORKMAN

You'’re reading our third edition of the all-cyber version of State-to-State. You
should be receiving a link to each edition of the newsletter that allows you to view
the articles online in color. Of course, you can also choose to print it and take it
with you. We hope you’re enjoying this step forward to be Bigger and Better!

We have more articles from contributing authors this month. And we’'d like
even more! You'll see throughout the State-to-State our requests for contribut-
ing authors. Our content continues to increase because of you. We feature our
contributing authors in the front of our publication and include the information
you’d like others to read about your practice. We have two goals here: to pres-

ent prominently your ideas to a broad audience and to introduce the readers to you. We’re not
shy— we want to help you grow your practice.

So, send us your articles and we’ll get you published as quickly and as often as we can. And by all
means, please let us know how we can serve you better. Please feel free to contact me at dwork-
man@bakerlaw.com or by telephone at 202/861-1602.

— Don Workman, editor

FLORIDA... *
was
discovered
by an

out-of-stater.

Author! Author!

The Out-of-State Division offers its
membership a valuable forum for the
exchange of information on legal is-
sues affecting our interstate practices.
To be truly effective, it is essential for
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State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editori-
ally reviewed and peer reviewed for matters concerning relevancy, content, accuracy
and style. State-to-State is sent electronically to more than 11,000 legal practitioners
throughout the United States.

Statements or expressions of opinion or comments appearing herein are those of the
contributors and not of The Florida Bar or the division.

The deadline for the Fall 2010 issue is July 15, 2010. Articles should be of interest to
legal practitioners with multijurisdictional practices. Please submit articles in a Word
format via email to Don Workman, dworkman@bakerlaw.com. Please include a brief
biography with contact information and a photograph of the author. If a digital photo is
not available, please mail a print to The Florida Bar, OOSD, 651 East Jefferson Street,
Tallahassee, FL. 32399-2300.

format via email to Don Workman,
dworkman@bakerlaw.com.

Please help your colleagues to get to
know you by including a brief biog-
raphy with contact information, and
include a head and shoulders pho-
tograph. If you do not have a digital
photograph, please mail a print to The
Florida Bar, OOSD, 651 East Jefferson
Street, Tallahassee, FL 32399-2300.
Your photo and bio will be kept on file
and need only be submitted once.
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The ‘good’ judge

by Richard A. Tanner

This is a topic
allowing a lot of
discretion, thus
the use of quo-
tations around
“good” in the title.
I have exercised
plenty of mine
here while I also
suggest there are
some basic charac-
teristics that make
the “good” judge
upon which wide agreement can be
reached.

The dictionaries have as many as
41 definitions for good, from “morally
excellent; virtuous” to “competent,
skillful” and more, but I find that
most of them are not broad enough
for what we are searching.

Perhaps looking at unanimously
acclaimed “good judges” assists. In
that list would surely be Learned
Hand. He was well known for his
intelligence, relevant experience, in-
tegrity, energy and maturity. Inter-
estingly, Judge Hand was personi-
fied by his biographers as insecure,
timid, self-doubting and afraid of
getting things wrong. Possibly these
traits led to great conscientiousness
and scrupulous weighing of opposing
views.

Judge Hand was more. His writ-
ings showed sensible and humane
traits, that he was a skillful legal ana-
lyst who had a distinguished writing
style and a kind, cultivated, curious
and well-furnished mind.

What else is needed? I suggest two
things: 1) a passion to do justice; and
2) knowledge and legal skills to give
effect to that passion.

Nowadays the trial level judge
assumes much more than the tradi-
tional judicial dispute-resolver role,
but I restrict my comments to that
traditional role and not the many
other roles judges must assume today,
such as administrator, mediator, etc.

TANNER

Fact-finder role

What does a new judge bring to the
job? He or she brings his or her legal
training and experience as well as his

or her personal life experiences. As to
the latter, the judge must be keenly
aware of his or her own inherent
limitations.

This need for a special awareness
of the fact that a judge is the product
of his or her own social experience,
education and human contact is criti-
cal. It may be “baggage” in the judge’s
decisional thinking room. There espe-
cially, such things have to be recog-
nized. Prior experiences are the lens
through which the judge is viewing
the evidence presented. These inher-
ent limitations flowing from life ex-
periences will impact what the judge
“finds” as the probable facts in a case.
The judge’s assessments of witness
credibility and/or the drawing of the
right inference from circumstantial
evidence are under the influence of
these personal life experiences ... and
the good judge has to recognize that.
(This is also strong argument for trial
by jury because there a minimum of
6 to 12 sets of life experiences are
brought into the courtroom.)

I think a good judge can never get
used to judicial life. What could be-
come for the judge “another day at the
office”—dealing with argumentative
counsel, just another litigant, etc., in
his or her workshop—is certainly not
what the parties before the court are
experiencing. Chances are, this is the
litigants’ first time in a large room
decorated with symbols of power, uni-
formed attendants and an authority
in a black robe peering down upon
them. The good judge never forgets
that laypeople often joke that a court-
room is where you go “to give up your
skin to save your bones” or that litiga-
tion is “the process by which pigs are
made into sausage.”

No, the good judge never “gets used
to it” and recognizes, consciously allows
for and questions all of the “baggage”
of past attitudes and sympathies.

Judicial Canons compel impartial-
ity, but good judges give it meaning by
making their own opinions invisible
and keeping their personalities out of
the courtroom. In that way, they can
be receptive to and have the freedom
to entertain and act upon differing

points of view.

That’s a synopsis of the limita-
tions on a judge’s fact-finding mis-
sions. Let’s move now to discussion
about the limitations on a judge’s
legal knowledge and relevant legal
experience.

Legal role

Of course, no judge can be a spe-
cialist in every area of the law. The
court is entitled to rely upon counsel
and/or to do its own research to get up
to speed in the legal areas before the
court. But there are recurring legal
topics in which trial judges must be
experts. These are 1) procedure (civil
and criminal); 2) fundamentals of leg-
islation and contract interpretation;
and 3) evidence. They are the meat
and potatoes of the judicial business.
Nothing comes before the court, e.g.,
motions, conferences, etc., that is not
governed by the rules of procedure.
Having the procedural basics at his
or her mental fingertips allows the
judge to pursue dispute resolution
with accuracy and dispatch. Proce-
dural topics recur constantly, so hav-
ing them on the bench in note binders
or in electronic format is an essential
of good judging.

Procedure

Having set up his or her mind
legally, the good judge develops a
process. Here, I am not referring to
the black letter law concepts of due
process, but rather the dictionary
meaning of “a particular manner of
doing something.”

In this category, I am referring to
the court’s mode of daily operation,
inclusive of what has been so repeti-
tively addressed as maintaining dig-
nity, decorum and courtesy among
counsel.

Here, I find the Canons of Judicial
Conduct disappointing because they
direct the court to a goal, but do not
provide guidance for a system. Obvi-
ously, maintaining dignity and deco-
rum is directly linked to the achieve-
ment of substantial justice. Abrasive

continued, next page
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The ‘good’ judge
from preceding page

and unruly conduct impedes conflict
resolution. It impacts directly and ad-
versely on counsel, reduces public re-
spect for the system and undermines
the legitimacy of the adjudication.

The question for us is how does the
good judge address these potential
systemic defects? I believe there are
two ways: 1) by precept ; and 2) by
example.

The better way, to my mind, is by
example. As Mark Twain said: “Fewer
things are harder to put up with than
the annoyance of a good example.”

A good judge recognizes that the
rules of professional conduct are a
two-way street. A moderate, courte-
ous, disciplined judge gets the same
back. As Simon Rifkin, the New York
attorney and later federal judge, said:
“The courtroom is the image of the
judge, and that image rises or falls to
that level.” Creating an atmosphere

conducive to logical, clear thinking
and not engendering emotional in-
ability to think is the game plan of a
good judge.

He or she does this by applying
equal respect to the experienced and
to the inexperienced counsel before
the court. It is done with the display of
genuine interest in what is being said.
Does this mean the court must sit si-
lent and inscrutable during the entire
argument? Of course not. The judge
initially listens and then gently guides
the argument into needed clarification
by raising what is troubling to the
court about counsel’s argument. Ulti-
mately, the good judge steers counsel
to address the help needed by the
court for the issue’s clarification. This
is far less successful when the judge,
as a precursor of the potential ruling,
puts in front of counsel at the outset
“what I am going to rule.” While such
precursors may be rationalized as
either a showing by the court to know
the case well, or worse, to have a judi-
cial desire for getting the matter over
with, neither is good judging.

The second judicial option for ad-

n :

* Wewdber Yeews

2010 pro bono award

Eric Meeks (pictured at right), member of The Florida Bar Board of Gov-

ernors, was recently appointed

by the president of The Florida
Bar to chair The Florida Bar
President’s Pro Bono Service
Award Committee for the Out-
of-State Award. This year the
committee selected Kerry M.
Donahue, Dublin, Ohio (pic-
tured on left) as the recipient
of the award. This picture was
taken at The 2010 Pro Bono
Service Awards ceremony at
the Supreme Court of Florida,
located in Tallahassee. The
Winter 2010 edition of State-
to-State included an article
about Mr. Donahue’s pro bono
service.

dressing decorum and dignity (and
I repeat, the less desirable one) is
judicial precept. This is where in the
1970s, Chief Justice Warren Burger of
the U.S. Supreme Court and more re-
cently, Chief Justice Fred Lewis of the
Florida Supreme Court have under-
taken to create commissions seeking
enhancement of professional civility.
That is no easy assignment. Nor do
the Canons of Judicial Conduct pro-
vide assistance. It is the good judge’s
job to effectively police the interface
between a client’s entitlement to zeal-
ous representation and the attorney’s
duty of civility. The courts should
not lightly attack a litigator’s zeal
under the auspices of professional
civility. If the law allows it, it should
be accepted. If the result sought is
lawful, it must be allowed. Criticism
of counsel by the court for insisting
on the client’s lawful right, when the
more gentlemanly way would be not
pursuing such a right, is not a lack
of civility. We see this come up often
in the enforcement of defaults and
requests for adjournments, and that
is what I am referring to.

Substantive justice

Now, after a courteously and ef-
ficiently conducted hearing, the good
judge is looking to do substantive
justice. That is, the court is issuing a
judgment based upon the application
of the correct law to facts rightly found.
How will a good judge do that?

He or she will give detailed rea-
sons for the judgment, expressing
specifically the principles on which
the case turned. The ruling will not
simply be an expedient description of
what the law requires, but a higher
performance of judicial professional-
ism. The ruling will explain in a clear
manner the principle upon which the
decision is based. Insightfully, the
good judge realizes that the most
important party in the courtroom
may be the party that is going to lose,
and he or she has that in mind at
this phase. With expressions showing
an understanding of the facts of the
proceeding as well as an understand-
ing of the right law to be applied, the
good judge issues a statement of the
legal principle, a statement of legal
principle that dictates the result of
the case. I suggest it must be general,

continued, next page
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The ‘good’ judge
from preceding page

so as to give the legal ruling objective
and rational appearance. Absence of
generality creates a sense of a subjec-
tive and arbitrary result.

There is a clear requirement for
moderation in both directions here.
Too narrow a ruling looks ad hoc and
does not contribute to the fabric of the
common law, and too wide can lead
to trouble in its application in future
cases.

A good judge enters a relatively
narrow proposition as a decision, one
that is responsive to the facts and
makes clear the decision is not in-
tended to be a final statement of the
full or exclusive meaning of the provi-
sion addressed. It is openly tentative.
The good judge states that the deci-

sion means at least this ... but does
not foreclose future developments
with a wider interpretation.

I like Oliver Wendell Holmes’
thought on that topic:

The law embodies the story of a
nation’s development through many
centuries, and it cannot be dealt
with as if it contained only the
axioms and calculations of a book
of mathematics.

If the decision is too general, it
creates a future unworkable rule and
loses practicality. A good judge decides
a case and does not write a textbook.
The court’s decision leaves open the
door for later adjustments. It is a prac-
tical, workable rule and one that can
be found easy to apply. Frankly, when
not deciding a case, but trying to do
more ... that decision overreaches the
court’s function. It can cause challeng-
es to the vitality of an independent
judiciary, our cherished third branch.

Contributing authors

Basically, I suggest that courts
exist for the purpose of resolving
disputes. The law being framed is for
the purpose of deciding the case.

Conclusion

Going back to our start, I suggest
that the essentials of a good judge are
1) a passion to do justice; 2) knowledge
and skill to give effect to that passion;
3) a process for doing procedural and
substantive justice; and 4) an invoca-
tion of civility in the process.

Ileave you with two lighter thoughts
... Remember, “a judge is a law student
who gets to correct his own papers,”
and it is an interesting pundit’s obser-
vation that the legal profession is the
only game where the effort is to keep
the best players on the bench.

This article is excerpted from the au-
thor’s CLE program presentation on

Feb. 19, 2010, in Orlando, Fla.

The Out-of-State Division appreciates the
articles submitted for this edition by our
contributing authors. They can serve as a
resource to fellow division members who
might have a question regarding these
authors’ areas of expertise or if a referral
is needed.

Rich Davis has helped create marketing
campaigns for clients such as Sheraton,
Ford and Capital One Credit Cards. He
is an author and speaker, and he serves
as CEO of Spark Inc., a Florida-based
marketing firm. He can be reached for
questions or comments at 904 /732-4391
or rich@thinksparkinc.com.
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School of Law and a member of the Flor-
ida, Maine and Washington state Bars,
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a member of the Florida Bar Real Prop-
erty, Probate and Trust Law Section. His
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in the Government Department at Colby

College. He can be reached at 207/872-
0112 or walee@olmplaw.com.

Eric Meeks, a past president of the OOSD,
is the owner of the Meeks Law Firm Inc.,
Cincinnati, Ohio. His practice is primarily
focused on elder law issues, small busi-
ness needs and personal injury claims.
He received his JD from Ohio Northern
University, an MBA with an emphasis in
finance from Miami University and a BS in
accounting from Indiana State University.
He is licensed to practice law in Florida, Illi-
nois and Ohio, and before the U.S. Supreme
Court. He is also a certified management ac-
countant (CMA) and CPA licensed in Ohio.
He is the OOSD listserv administrator, and
he can be reached at 513/826-0229.

Enrique Mesa, Jr., is a member of The
Florida Bar and practices immigration
law in Manchester, N.H., with attorney
George Bruno, former U.S. ambassador
to Belize. They may be contacted at law-
serveatty@aol.com.

Mark S. Mitchell obtained his JD from
the University of Arkansas School of Law,
with honors, where we was a member of
the Arkansas Law Review. He served as
a law clerk to the Honorable George L.
Proctor, United States Bankruptcy Judge,

Middle District of Florida. He is an asso-
ciate at Akerman Senterfitt’s Jacksonuville
office and a member of the firm’s litiga-
tion practice group. His practice focuses
on bankruptcy and commercial litigation
matters, with particular emphasis on
the representation of secured lenders in
Chapter 7 and 11 proceedings, Chapter 7
and 11 trustees, and creditor committees.
He can be reached at 904/598-8619 or
mark.mitchell@akerman.com.

Richard A. Tanner practices law in Up-
per Montclair, N.J., where he specializes in
business and civil litigation. He is a past
president of the Out-of-State Practitioners
Division and is serving as a member of
The Florida Bar Board of Governors. He
can be reached at 973/239-4343, ext. 14,
or rtanner@bashdeerlaw.com.

Donald A. Workman, OOSD treasurer
and State-to-State editor, is a partner in
the Business Group and head of Baker
Hostetler’s bankruptcy and creditors’
rights practice in the Washington, D.C.,
office. His practice areas include business
bankruptcy, creditors’ rights, debtor reor-
ganizations, general insolvency, stockbro-
ker liquidations and commercial litiga-
tion. He can be reached at 202/861-1602
or dworkman@bakerlaw.com.
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Your client is cheating on you with

another lawyer
Why client loyalty is disappearing, and why your marketing (or lack

thereof) may be to blame

by Rich Davis

No, you won’t
find lipstick on a
collar or a box of
love letters secret-
ly tucked away on
a closet shelf. Yet
for many lawyers
who have put their
blood, sweat and
tears into provid-
ing the best repre-
sentation possible,
it can genuinely sting to hear that
a longtime client can now be found
in the welcoming waiting room of
another.

Aside from the resentment, there
are the problems of lost revenue for
you and lack of consistency for the
client. It seems like a clear lose-lose.
Yet the fact remains, one of the fastest
growing and most disturbing trends
during these tough economic times
is the disappearance of customers’
loyalty.

So why are clients, even extremely
satisfied ones, “exploring their op-
tions” and abandoning their longtime
attorneys for someone new? Many
believe it could actually come down
to marketing ... or more accurately,
not marketing.

“If a competing lawyer is stat-
ing their case in a persuasive way
through advertising, PR or via the
Web and you’re not communicating
at all, clients often see the grass as
being greener on the other side,” says
Esther Yegelwel, a marketing consul-
tant who helps businesses across the
United States better articulate their
differences to their current and po-
tential customers. “It wasn’t always
this way, but today, clients don’t think
twice about taking their business
elsewhere.”

“If you’re not constantly engag-
ing current clients in a way that’s
relevant, you’re going to see attri-
tion—no matter how loyal your staff
is,” adds Yegelwel. “The key to win-

R. DAVIS

ning new clients and keeping your
existing ones is stating and restating
your strengths over and over and over
again.”

So here are some things you should
be doing to “market” to your current
clients so they don’t wander. (You're
likely to add lots of new business in
the process, too.)

1. Web videos and webinars

What they are: Clients typically
have no idea of the full scope of
services you offer. They are also
probably clueless about the steps
you take to ensure that each client
receives the best representation
possible. They might be unfamiliar
with your impressive background.
Web videos and webinars showcase
your firm like no other marketing
tool. Usually 3 to 7 minutes in
length, web videos sell your cur-
rent clients on additional services
while wowing new clients. Viewers
can forward web videos to friends,
place the videos on their Facebook
pages (if you want them to) and
more.

Webinars are customer-oriented
seminars on the Web. You or some-
one on staff gives a brief talk about
a particular topic of interest. Cli-
ents “attend” from the privacy of
their own homes or watch the we-
binar “on demand.”

Why they’re effective: People
retain 87 percent of what they see
but only 10 percent of what they
read. So web videos and webinars
stick. They can also dramatically
increase your website’s rank on
Internet search engines. Finally,
they position you as the expert in
your field.

Typical cost: Depending on the
complexity, a professionally pro-
duced web video can range any-
where from $5,000 to $15,000.

(Definitely go with a pro, or the
results will look like your family’s
vacation footage.) But the invest-
ment is truly worth it. Web videos
are often a firm’s “best salesper-
son.” Webinars can be done almost
for no cost although you might
want to call a professional graphic
designer to help with any visuals
you plan on showing.

Insider’s tip: Tie in your web
video with something the potential
client can print out. For example, if
you're a bankruptcy attorney and
your video is explaining various
scenarios that might be involved
in the bankruptcy process, have a
button to the side where the site’s
visitor can print out a mini glos-
sary that defines some of the tech-
nical terms or briefly recaps what
is in the video. The goal is to give
people something tangible with
your logo and phone number on it
that will sit on their desks or be
passed around. Stay “top of mind”
at all times, and your odds of get-
ting that case go way up.

2.0nline rating sites

What they are: You've probably
seen or at least heard about web-
sites where people rate their expe-
riences with a given attorney. The
problem is most people write only
to complain or leave no feedback
at all. These rating sites have a
huge impact on decision making,
so don’t ignore them!

When your clients are marketed
to by another law firm, there’s a
good chance they’ll be tempted
to go online and check them out.
If a client sees you have no re-
views or negative reviews and the
other firm has glowing reviews
galore, that client could be out the
door forever. Even if you’ve done

continued, next page
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a great job, if nobody’s expressing
their satisfaction, clients could still
leave you for someone with better
reviews.

The solution is to be proactive. En-
courage online grading. If you have
a client for whom you’ve worked
wonders, have your front desk per-
son hand him or her a preprinted
sheet that encourages that sat-
isfied client to leave a comment
online. Clients don’t feel put out;
they feel honored that you cared
enough to request feedback.

Why they’re effective: Whether
it’s a restaurant or a law firm,
people love to comparison shop,
and ratings websites give clients
the perception that they’re doing
just that. If you encourage satis-
fied clients to make their opinions
known, high grades will follow.
Existing clients will stay put, and
new clients will flock in.

Typical cost: You'll like this.
Free.

Insider’s tip: One of the most ef-
fective ways to encourage grading
is through an e-newsletter. (We'll
get to that next.)

3.E-newsletters

What they are: Much like their
antiquated cousin, the printed
newsletter, e-newsletters let ev-
eryone know what’s new at your
firm, including new services, ver-
dicts and settlements, community
involvement and more. But un-
like printed newsletters, there’s
no printing or mailing charges.
Plus, it’s all trackable. You can see
which articles were most read, who
forwarded the e-newsletter and
more.

Why they’re effective: Every time
you send an e-newsletter, it natural-
ly shows your business as a dynamic
organization that is getting even
better every day. Also, e-newsletters
are instant. So if there’s something
you want clients to know about
NOW, they will. It’s not uncommon
for an attorney to get a request for

Out of state... Not out of touch...

an appointment within 10 minutes
of an e-newsletter being sent.

Typical cost: Services such as
Constant Contact (www.constant-
contact.com) typically charge
around $30 per month. For your
first e-newsletter, it’s worth hiring a
professional to help craft your mes-
sage and organize your graphics.

Insider’s tip: After your first e-
newsletter, pay close attention to
which articles were read and which
were not. Then rework your next e-
newsletter to be geared toward the
clients’ interests. Readership will
go up, and forwards will increase.

4.The simple thank you
card ... and beyond

What they are: This is one of the
oldest and most effective tricks
in the bag, yet few firms actually
use it! These are simple thank you
cards sent by you and your staff to
let the client know his or her busi-
ness was appreciated.

Yes, even though you are providing
a service, you're not the only one
in town providing it. So show your
clients their loyalty is valued, and
then watch loyalty grow. Sending
cards for Thanksgiving (the day
for expressing gratitude) and on
birthdays is easy, cheap and way
too effective to put off for yet an-
other year.

‘\
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Why they’re effective: Clients
are becoming increasingly cyni-
cal about businesses that say they
care but never actually show it.
This time-tested, old-fashioned ap-
proach demonstrates you care. Hav-
ing that line on your website that
says you care isn’t going to cut it.

Typical cost: The price of an
inexpensive greeting card and a
stamp.

Insider’s tip: Just do it! As men-
tioned above, this is something a
lot of firms say they’re going to do,
but few ever follow through. Send
one today and get in the habit.

Whether you choose to bring in
someone to help you with these ini-
tiatives or do it yourself, the key is to
take action. Marketing is an easy
thing to let slip to next week’s to-do
list since it’s not an emergency. Yet it’s
probably the single most important
long-term thing you can do for your
business.

“An A+ internal marketing cam-
paign that never gets launched does
nothing to help. Just do something
and get it out there,” says Yegelwel.
“Make it better as you go.”

A lawyer-client relationship isn’t
unlike any other relationship. Ne-
glect it, and it will wither. Nourish
it, and it can last a lifetime with no
cheating whatsoever. Now how ro-
mantic is that?!

Ifyouthavendeasiabouthowiwecanibe BIGGER SIBEIT ERS
pleaseremailj0OShiEresidentiBililieeativalee @olmplawas
comioracallMmidirectlyiati20y/660=267.05

www.flabaroutofstaters.org
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Immigrants have a constitutional
right to know the immigration

impact of a conviction

by Enrique F. Mesa, Jr., and George Bruno

On Mar. 31,2010,
the U.S. Supreme
Court ruled in Pa-
dilla v. Kentucky,
555 U.S. ___ (2010)
that immigrants/
noncitizens have a
Sixth Amendment
right to be advised
by their lawyers
whether pleading
guilty to a crime
could lead to depor-
tation. The court
agreed with Padil-
la’s argument that
his counsel should
have advised him
that his conviction
made him subject
to automatic depor-
tation. Id. at 2.

In Padilla, the
Supreme Court of
Kentucky denied Padilla’s post-convic-
tion relief on the ground that the Sixth
Amendment’s effective assistance of
counsel guarantee does not protect
a criminal defendant from erroneous
advice about deportation because it is
merely a “collateral” consequence of
his conviction. Id. at 7. The view from
Kentucky’s high court is also shared
by the First Circuit. (U.S. v. Gonzalez,
202 F. 3d 20 (1% Cir. 2000). The Su-
preme Court ruled that deportation as
a consequence of a criminal conviction
is, because of'its close connection to the
criminal process, uniquely difficult to
classify as either a direct or collateral
consequence. Padilla at 8. It said that
when evaluating an ineffective as-
sistance claim concerning the specific
risk of deportation, advice regarding
deportation is not removed from the
ambit of the Sixth Amendment right
to counsel. Id. at 9.

Before deciding whether to plead
guilty, a defendant is entitled to “the
effective assistance of competent coun-
sel.” McMann v. Richardson, 397 U. S.

G. BRUNO

759, 771 (1970). The Supreme Court
has adopted the following two-prong
test from Strickland v. Washington,
466 U. S. 668 (1984), which states:
1) counsel’s representation must fall
“below an objective standard of rea-
sonableness,” Id., at 688; and 2) there
must be “a reasonable probability that,
but for counsel’s unprofessional errors,
the result of the proceeding would
have been different,” Id., at 694.

The first prong, constitutional de-
ficiency, is necessarily linked to the
legal community’s practice and expec-
tations. Id., at 688. Prevailing profes-
sional norms support the view that
counsel must advise the client of the
deportation risk. The court has recog-
nized the importance to the client of
“ [plreserving the ... right to remain
in the United States” and “preserving
the possibility of” discretionary relief
from deportation. INS v. St. Cyr, 533
U. S. 289, 323 (2001).

Padilla is not a hard case in which
to find a deficiency. The consequences
of Padilla’s plea could easily be de-
termined from reading the removal
statute; his deportation was presump-
tively mandatory, and his counsel’s as-
surances of no negative consequences
to his plea were incorrect.

Undoubtedly, however, numerous
situations may arise in which the
deportation consequences of a plea
are unclear. In those cases, a criminal
defense attorney need do no more than
advise a noncitizen client that pending
criminal charges may carry adverse
immigration consequences. But when
the deportation consequence is truly
clear, as it was here, the duty to give
correct advice is equally clear. Accept-
ing Padilla’s allegations as true, he
has sufficiently alleged constitutional
deficiency to satisfy Strickland’s first
prong. Whether he can satisfy the
second prong, prejudice, is left for the
Kentucky courts to consider. Padilla
at 9-12.

With the recent increase of ICE en-

forcement and deportation, it would be
useful for attorneys to understand that
it takes only a sentencing for a term of
imprisonment of 12 months for a crime
of violence, i.e., domestic violence, bat-
tery or simple assault, to convert an
immigrant client’s conviction into an
aggravated felony under immigra-
tion law. See INA § 101(a)(43)(F'). For
example, noncitizens, including legal
permanent residents, convicted of an
aggravated felony at any time after
admission into the United States are
deportable. INA § 237(a)(2)(A)(iii), 8
USC § 1227(a)(2)(A)(iii). Even if the
state classifies the underlying offense
as a misdemeanor, it could still be
considered an aggravated felony for
immigration purposes. The definition
of an aggravated felony includes a
crime of violence for which the term
of imprisonment is at least one year.
See INA § 101(a)(43)(F).

In such cases, the noncitizen will
be placed in immigration proceedings
even if the person is a legal perma-
nent resident (Green Card holder).
The key to eligibility for some kind
of relief is the sentence. Should the
sentence imposed be for 12 months or
more, the conviction will be considered
an aggravated felony, even if the im-
migrant has been a legal permanent
resident for 20 years. The defendant
will be subject to deportation with no
opportunity to request a waiver.

Current practice is for ICE to place
noncitizens in removal proceedings for
convictions that may be 10 to 15 years
old and long forgotten. These days, it
appears that ICE/DHS never forgets.

Padilla is areminder to criminal at-
torneys, prosecutors and judges to be
extra vigilant, especially when dealing
with legal permanent residents, and to
understand the serious consequences
of a sentence or a plea arrangement
that carries a 12-month sentence for
a crime of violence. The U.S. Constitu-
tion now has something to say about
that.
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_ Board of Governors’ update

We want you to stay informed on
actions taken by The Florida Bar
Board of Governors. So, here are the
latest Board of Governors’ updates:

At its Jan. 29, 2010, meeting in
Tallahassee, the Board of Gover-
nors:

e Approved a motion to support a
petition filed at the Florida Su-
preme Court asking the court to
establish an Innocence Commis-
sion to explore reasons for a large
number of exonerations in first
degree murder and other crimes
in recent years. Former ABA Presi-
dent Sandy D’Alemberte made the
request.

e Budget Committee Chair Jake
Schickel said the Bar should be in
the black this year with its budget,
despite initially expecting a small
deficit. Incoming Budget Commit-
tee Chair Dan DeCubellis said
initial expectations are the Bar’s
2010-2011 budget will also be in
the black.

e Received a request from ABA Presi-
dent-elect Steve Zack for the board
to help with his top three priori-
ties: 1) having an “Opening of the
Legal Year” ceremony similar to
those in England, France, Canada
and Australia, which will promote
the rule of law; 2) improving civics
education so citizens have a better
understanding of how government
works; and 3) improving the legal
response to disasters, both natural
and manmade. Zack also said he
plans to set up a Commission on
Hispanic Civil Rights.

o Heard Chief Justice Peggy Quince
talk about the court’s priorities for
the upcoming legislative session,
including protecting the money in
the state court trust fund and im-
proving the mental health system.
She also expressed support for the
court electronic filing program and
for the One pro bono campaign.

e Voted to revamp the Bar’s Legal
Publications office, including re-

ducing the staff and having Lexis/
Nexis take over more of the pro-
duction work for legal handbooks.
The action also divides into sepa-
rate operations the office’s duties
of producing legal publications and
staffing procedural rules commit-
tees.

Received a report from the Board
Review Committee on Professional
Ethics that a special committee
will be appointed to study rules
and ethics issues involving using
reverse contingency fees to hire
lawyers to negotiate medical liens
in personal injury cases. Bar Presi-
dent Jesse Diner said that board
member Jay Cohen will chair the
committee. The BRCPE also con-
sidered changes to Ethics Opinion
07-2 on outsourcing legal services,
but decided not to make any al-
terations.

Received on first reading several
rule and policy changes relating to
the Clients’ Security Fund. Amend-
ments include increasing from
$2,500 to $5,000 the fee amount
that can be repaid when an attor-
ney provides no useful services and
rewriting the rule defining what
constitutes useful services. Board
member Greg Coleman, chair of
the Clients’ Security Fund Review
Committee II, said the committee
is still studying ways to prevent
losses from trust accounts, includ-
ing random audits and/or requir-
ing surety bonds.

Received two items on first read-
ing from the Disciplinary Proce-
dure Committee. Standing Board
Policy 15.92 on public reprimands
will clarify when in-person public
reprimands are necessary and
provides that all in-person pub-
lic reprimands must be before
the Board of Governors. Proposed
changes to Rule 3-5.2 will elimi-
nate the need for a separate com-
plaint to be filed by Bar counsel
when there is a petition filed for
emergency suspension or interim
probation. The emergency motion

will serve as the Bar’s formal com-
plaint in those cases.

At its Mar. 26, 2010, meeting

in New York City, the Board of
Governors:

e Approved, as recommended by

the Budget Committee, the Bar’s
2010-2011 budget, which calls for
expenditures of $38.2 million. In-
coming Budget Committee Chair
Dan DeCubellis said the budget is
balanced and has a good chance of
producing a surplus. He also said
the budget is based on the assump-
tion the Bar Journal directory is-
sue will no longer be printed and
that Clients’ Security Fund opera-
tions next year will be financed by
fund surpluses.

Approved a request from the Crim-
inal Law Section that the board
adopt a Bar legislative position op-
posing any legislation that would
reduce pay or benefits for assistant
public defenders, assistant state
attorneys or assistant attorneys
general. The position also urges
that the Justice Administration
Commission (JAC) be adequately
funded for all costs and fees asso-
ciated with criminal justice mat-
ters.

Heard Bar President Jesse Diner
warn that the Bar could face severe
challenges in the 2011 Legislature.
One challenge may be maintaining
court funding when the state could
be looking at a $6.8 billion deficit
and no federal stimulus money to
offset that. Another difficulty could
be a possible attempt to have the
Legislature take over court proce-
dural rule-making authority from
the Supreme Court.

Received board member Greg
Coleman’s report that the Clients’
Security Fund Procedures Com-
mittee will be presenting several
recommendations at the board’s
May meeting. Those include al-
lowing the fund to compensate a
client when a partner of the client’s

continued, next page
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lawyer has stolen from the client
and the client has no other way
to recover the loss. The commit-
tee discussed but has made no
recommendation on compensating
third parties in certain cases when
a lawyer has stolen from them,
such as the lawyer having received
money from the third party to be
held in trust for a client and then
stealing the money. Coleman said
the committee has decided not to
recommend random audits of trust
funds as a way to prevent losses,
but it is looking at other methods
to prevent losses that could lead to
claims on the CSF.

Received on first reading a rule
that prohibits lawyers from signing
blank trust account checks, using a
signature stamp on trust account
checks or allowing non-lawyers to
sign trust account checks.

Received on first reading a rule
amendment that would allow law-
yers facing financial hardships to
pay their annual membership fees
in installments.

Approved a revision to the Bar’s an-
nual membership fee statement to

clarify the trust account certificate.
The change will add a new category
for judges, government attorneys
and others to report that they do
not handle trust funds and are not
required to have a trust account.
On a related matter, Bar President
Jesse Diner reported that the state-
ment will include an option to make
a voluntary donation to FLAME,
the Florida Lawyers Association
for the Maintenance of Excellence.
FLAME has significantly enhanced
our efforts to secure funding for
our state courts, including com-
missioning studies by Washington
Economics Group and TaxWatch to
illustrate the consequences of inad-
equate funding and by conducting
a public awareness campaign to
gain widespread support. FLAME
has also supported the statewide
General Election Voters’ Guide by
the League of Women Voters for
many years.

Approved two new membership
benefits. One is property insurance
coverage for law offices, including
offices in low-lying coastal areas.
The second offers a 20 percent
clothing discount at Ann Taylor.

Out-of-state practitioners reporting
CLE to The Florida Bar

In the past, The Florida Bar has accepted a transcript from another
jurisdiction to satisfy the continuing legal education requirement (CLER) in
Florida. Since other jurisdictions have different requirements for compliance
for continuing legal education (CLE), The Florida Bar needs to ensure the
programs meet the criteria set forth by the governing rules and polices.

There are two ways for members to report their completion of a CLE pro-
gram from another jurisdiction. If The Florida Bar has previously approved
a program for CLE credit, a member can go online and post the course
to his or her CLE record with the five-digit course number provided by the
sponsor of the program.

If The Florida Bar has not previously approved a program, the member
will need to complete an application for course attendance credit and submit
it with the course outline, brochure and timed agenda for evaluation after
completing the program. The processing time is four to six weeks and is
based on a member’s reporting deadline.

Please visit our website at www.floridabar.org/CLERto find all applicable
forms, rules, policies and contact information.

Stay current

on ethics:
Free
publication
now available

In the past, out-of-state Florida Bar
members have found that it can
be difficult to stay abreast of ethics
developments in Florida. Now, two
free resources are available to help
you stay current in this important
area.

The “2007 Florida Ethics Review”
by Tim Chinaris is available free
of charge. This comprehensive
compendium concisely summa-
rizes developments in Florida legal
ethics during 2007, including rule
changes, cases and ethics opinions
of interest. Arranged topically, the
subjects covered are: Rule Changes
(including Proposed Rule Chang-
es); Advertising; Attorney-Client
Relationship; Candor Toward the
Tribunal; Confidentiality and Privi-
leges; Conflicts of Interest (Includ-
ing Disqualification); Disciplinary
Proceedings; Fees (Including Attor-
ney’s Liens); Ineffective Assistance
and Right to Counsel; Law Firms;
Legal Malpractice; Professionalism;
Public Official Ethics and Public Re-
cords; Rules and Ethics Opinions;
Trial Conduct; Trust Funds; Unau-
thorized Practice of Law; and With-
drawal From Representation.

To get your free copy, just send an
email request to tchinaris@gmail.
com. A copy will be emailed to you
in PDF format.

And stay up-to-date with legal and
judicial ethics on a daily or weekly
basis by visiting the comprehensive
ethics website“sunEthics” (www.su-
nethics.com). This site offers sum-
maries of cases and ethics opinions
as they are released; links to every-
thing related to Florida legal ethics,
judicial ethics, bar admissions and
professionalism; and links to ethics
resources throughout the nation.
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The Florida Bar

Apply

for CLE
credit for
out-of-
state
seminars!

The application is
available on the
Bar’s website.

Go to www.flabar.
org and click on
the headings

in this order to
find the form

you see below:
CLE/CLER-BSCR
Information and
Forms/CLE Forms
and Applications/
Course
Attendance Credit.

For more
information on
applying for out-of-
state CLE credit,
contact the CLER
department at
850/561-5842.

Florida Bar #

Continuing Legal Education

Application for Course Attendance Credit
(for courses not previously approved by The Florida Bar)

The Florida Bar
Legal Specialization & Education
651 E. Jefferson Street
Tallahassee, FL 32399-2300
(850) 561-5842
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PLEASE TYPE OR PRINT LEGIBLY

NOTE: IF A FLORIDA BAR COURSE NUMBER HAS BEEN ASSIGNED, PLEASE DO NOT
USE THIS FORM

1.

NAME, ADDRESS AND PHONE NUMBER OF ATTORNEY SEEKING CREDIT:

SPONSOR NAME:

ACTIVITY TITLE:

PROPOSED LEVEL OF ACTIVITY:
O BASIC — This course is designed for the practitioner with no experience or limited experience in the area of law with which
the course deals. A survey course will be considered basic unless there are recent, significant changes in the law.

O INTERMEDIATE — This course is designed for the practitioner experienced in the area but not necessarily an expert. A
survey course in which there have been recent, substantial changes will be deemed intermediate. In an
intermediate course, some segment may be low, intermediate or basic, and others high intermediate or
advanced. In these instances, the course taken as a whole will be considered intermediate.

O ADVANCED — This course is designed for the practitioner with extensive experience in the subject matter of the course.

DATE: 6. LOCATION:

PLEASE ATTACH A COURSE BROCHURE AND/OR OUTLINE WHICH:

(A) FULLY DESCRIBES THE COURSE CONTENT AND LEVEL OF PRESENTATION

(B) INDICATES THE TIME DEVOTED TO EACH TOPIC COVERED WITHIN THE PROGRAM
(C) IDENTIFIES THE INSTRUCTORS

INDICATE IF CREDIT IS TO BE ASSESSED FOR BOARD CERTIFICATION, INADDITION TO CLER CREDIT.
CERTIFICATION AREAS:

TOTAL MINUTES OF INSTRUCTION: (EXCLUDING BREAKS, MEALS AND INTRODUCTIONS AND BASED ON A 50
MINUTE HOUR)

GENERAL (NON-ETHICS/PROFESSIONALISM/SUBSTANCE ABUSE/MENTAL ILLNESS AWARENESS)

ETHICS

PROFESSIONALISM

SUBSTANCE ABUSE

MENTAL ILLNESS AWARENESS

TOTAL CREDIT (TOTAL MIN. + 50 =
50

CREDIT HOURS)

NOTE: IF YOU HAVE COMPLETED THE MINIMUM NUMBER OF REQUIRED CLER HOURS, AND ARE NOT SEEKING CERTIFI-
CATION CREDIT, PLEASE DO NOT SUBMIT FURTHER COURSES FOR EVALUATION. THERE IS NO CARRY OVER OF HOURS
IN FLORIDA FROM ONE REPORTING PERIOD TO THE NEXT.

Materials submitted for CLE credit review will be discarded once the credit has been determined. Should you wish to have
your materials returned, please enclose a self-addressed stamped envelope.
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The Florida Bar and LegalSpan:
Bringing online CLE to attorneys

Since August 2000, The Florida Bar
has been offering quality CLE programs
as online, on-demand seminars through
a partnership with LegalSpan. The popu-
larity of this type of delivery method has
been growing exponentially ever since.

With increasingly hectic schedules
and the rising cost of travel, attorneys
are turning to the Internet to meet their
educational needs. Online CLE programs
offer the flexibility of viewing programs at
your own pace, anytime, anywhere.

Whether a first-time or net-savvy user,
Florida attorneys are finding that online
CLE programs are time saving and easy
to use:

“l am very pleased to be able to
have these seminars made avail-
able to members of The Florida Bar.
With the format you have provided,
| feel that | am at the seminar, and
| have the materials which | can
download and save for future ref-
erence. Thanks for a great prod-
uct well presented and technically
friendly!”

—Andrew, Live Oak

Credit

e Quality Speakers

* Online Registration

e Convenient Locations
e CLE Certification

“I found this online seminar to be
convenient, understandable and
user-friendly. | will use this method
more in the future. Thank you for
this informational and convenient
seminar.”

—Gerald, West Palm Beach

“Excellent resource. A very con-
venient way to engage in continu-
ing education that has high-quality
speakers and content.”

—Bruce, Miami Beach

“This is the greatest thing ever in-
vented. | can now complete my
CLE requirements at home. Every-
thing was so easy. Thank you.”
—Sheila, Largo

“Terrific site and material. It makes it
much easier to get CLE credit, and
makes the materials much more
useful since they can be viewed
multiple times.”

—Thomas, Brandon

With the explosion of MP3 players
and iPods in the market, LegalSpan
developed the technology to enable The

www.FloridaBar.org/CLE

DVDs

e Audio CDs/Video

e Live Webcasts
¢ 24/7 Online CLE

Florida Bar to introduce downloadable
audio versions of its CLE programs.
Since its inception in March 2006, the
downloadable versions of The Florida
Bar's CLE programs have become as
popular a method of obtaining educa-
tion as online CLE. “We want to foster
greater collaboration among members
and a more vibrant educational dialogue.
Attorneys learn best at their own pace, in
their own way, in a comfortable environ-
ment. Our online options give members
educational content when and where
they want it,” says Programs Division
Director Terry Hill.

The Florida Bar’s catalog of online
and downloadable programs is robust,
offering more than 200 programs, cover-
ing all practice areas. Attorneys are able
to enjoy time and money savings, without
sacrificing content, by participating in
these types of programs. The complete
catalog of Florida Bar CLE courses can
be viewed at www.floridabar.org/cle
by accessing the LegalSpan link under
Online Courses.
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Join The Florida Bar’s Out-of-State Division today
and receive...

2 Hours of Free Ethics Gredit!

Just $30

Join The Florida Bar Out-of-State Division and receive
access to the

Annual Free Ethics Audio

Just another way the Out-of-State Division assists attorneys
who are out-of-state members of The Florida Bar.

Join today!

The Florida Bar Out-of-State Division Membership Request (BN 08)

Name: Florida Bar Number:

Address: Phone: ( )
City/State/ZIP:

Signature: Date

Mail with check to: The Florida Bar, 651 E. Jefferson St., Tallahassee, FL 32399
Contact: Arlee J. Colman, program administrator, acolman @flabar.org, for information.

Membership will expire on June 30, 2010.
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FloridaBarCLE

Audio CD / Video DVD

products available

2nd Annual
International Business
Transactions Conference

ual
Business
onference

28 Practice Areas * Over 200 Programs

For a complete list of CD’s/DVD’s, visit www.floridabar.org/CLE.
Click Order Online and search by City, Course Number, Sponsor or Title.

CD’s and DVD’s come with Course Materials unless otherwise indicated on the AV List.

Florida Bar CLE

Live Webcasting In Florida!

R 1950

»
Craans l..‘

The Florida Bar is a leader in delivering quality CLE conveniently
and cost-effectively. We now offer regular Live Webcasts. Virtually
every week you can participate in a wide range of programs that are
relevant to the demands of your practice.

Join the revolution by participating in The Florida Bar CLE Live Web-
casts!

BENEFITS

e Convenient - You have a busy practice and busy life. Time
is limited. Demands are growing! Now you can participate in LIVE
Webcasting from the convenience of your office or home!

e Cost-Effective — Travelbudgets are tight. Travel time is
wasted time. All cost money. With LIVE Webcasting, you don't have
to spend valuable time in a car traveling to the location of a program.
You can learn cost-effectively from your office or home.

e FloridaBarCLE Quality - There are many CLE providers out
there trying to service your needs. But your FloridaBarCLE has a

State of the Art CLE

history of knowing what you need, when you need it, and providing
it to you in a convenient form. Expect quality programming. CLE by
the Bar, for the Bar.

TECHNOLOGY

* Video on Your Desktop - LIVE Webcasting lets you be there
now. It's state of the art CLE. You will be able to see the speak-
ers live, you'll hear them and you'll see their slides as they discuss
them.

* Interactive - You may be at your desktop, but you can still par-
ticipate. You can ask questions of the speakers from wherever you
are (available for most programs).

* Green Material - No more printed material consuming pre-
cious resources. Electronic course materials are provided to you in
a format you can easily save and search, making it more practically
useful to you over time.

To view a calendar of Live Webcasts, please visit:
www.floridabar.org/cle
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