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President’s message:

Holidays, CLEs and networking
opportunities

Happy Holidays!
This is always my
favorite season of
the year. Quality
time with family
and friends. Giv-
ing thanks for our
many blessings.
An opportunity to
reflect on where
we have been and
where we are going as a new year
approaches.

The season also coincides with
the halfway point of the Bar year,
which provides a perfect opportunity
for reflection on what we have done
and anticipation of what we have
planned.

I am pleased to report that the 2011
Free Ethics CLE is now available for
downloading. The Free Ethics CLE
program is a tremendous benefit the
division has provided to its members
for several years. Indeed, the program
offers a great value in return for your
decision to become a dues-paying mem-
ber of the OOSD. The division looks
forward to continuing this program for
its membership in future years.

The Free Ethics CLE is accessible
on the division’s website, www.fla-
baroutofstaters.org.

Speaking of CLEs, the division
is excited about the series of elec-

W. GRIFFIN

by Ward P. Griffin, President

tronically available CLE courses we
will offer in 2012. The first of these
courses—to be held in early 2012—
will be “Privileges & Work Product
Protection From Discovery in Federal
Controversies & Litigation.” The in-
structor will be Ian M. Comisky, who
practices with Blank Rome in Phila-
delphia. Mr. Comisky also represents
out-of-state Bar members on The
Florida Bar Board of Governors.

Additional CLE courses will be
held electronically over the succeed-
ing months. Be sure to watch for divi-
sion emails detailing these programs.
And of course, information will be
available on the division’s website.

In my last newsletter article, I
mentioned that the division was
looking forward to hosting a series
of networking receptions for out-of-
state Bar members. The first of these
receptions was held in Charleston,
S.C., in conjunction with the out-
of-state meeting of The Florida Bar
Board of Governors. The reception
was a resounding success, and it was
a pleasure to meet so many Florida
Bar members in the Lowcountry of
South Carolina.

To build on that success, the divi-
sion is hosting a networking recep-
tion in Washington, D.C., on Wednes-
day, Dec. 21. For further details, be
sure to watch for division emails and

visit the OOSD website.

The division is planning to hold
additional receptions in early 2012,
providing an opportunity for Florida
Bar members to meet and socialize
with one another. Again, be sure to
watch for emails with information on
these fun events!

I would like to renew the call for
volunteers to become more actively
involved in the division. The OOSD
Executive Council has a vacancy for
an at-large representative, with a
term that will expire at the annual
meeting in June 2012. We also are
looking for CLE instructors and vol-
unteers to organize networking activ-
ities. Please do not hesitate to contact
me directly for more information at
ufward@hotmail.com.

In closing, I hope this holiday sea-
son finds you well. I wish you and
your loved ones the very best as we
look forward to the promise of a won-
derful 2012.

The author is an attorney with the
US. Commodity Futures Trading
Commission in Washington, D.C. The
statements contained in the article
reflect the personal views of the au-
thor and do not necessarily reflect the
views of the CFTC.

Florida Bar Meetings

OO0SD NETWORKING
RECEPTION

Dec. 21, 2011
Washington, D.C.

2012 ANNUAL FLORIDA
BAR CONVENTION

June 20-23, 2011
Gaylord Palms Resort &
Convention Center
Orlando/Kissimmee, Fla.
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Stern v. Marshall:
Two Middle District of Florida cases
apply narrow view

The story of Stern v.
Marshall

Some say
Stern v. Marshall,
___UsSs. ___,131
S. Ct. 2594 (2011)
changed every-
thing in the realm
of bankruptcy
litigation. Others
point to the Su-
preme Court’s own
words from that case
in which the majori-
ty said its decision held that Congress
had exceeded Article IIT’s limitations
in enacting 28 U.S.C. § 157(b) in “one
isolated respect,” Id. at 2620, and
that the decision was a “narrow” one,
Id. So far, the only cases decided by
Florida bankruptcy judges interpret-
ing the impact of Stern agree—albeit
in dicta—with the latter view.

¥

A. SPECTOR

Northern Pipeline! held that bank-
ruptcy judges lack the constitutional
power to decide certain kinds of civil
cases. The kind of case involved there
was a breach of contract/warranty
lawsuit brought by a Chapter 11 debt-
or, Northern Pipeline Construction
Co., against a third party, Marathon
Pipe Line Co. To rectify this problem,
Congress enacted the Bankruptcy
Amendments and Federal Judgeship
Act of 1984. Briefly, Congress set up
a system that granted all bankruptcy
jurisdiction to the district court and
permitted the district courts to refer
that jurisdiction in whole or in part
to the bankruptcy judges within their
respective districts. With respect to
lawsuits within Congress’s grant of
bankruptcy jurisdiction to the dis-
trict court, bankruptcy judges were
to “hear and determine” (roughly
translated to mean “try and decide”
lawsuits that Congress designated
as “core proceedings™ and to allow
bankruptcy judges only to “hear” but

by Arthur J. Spector

not determine (unless all parties con-
sented to such) lawsuits that were
not core proceedings.? Bankruptcy
judges would be required to “submit
proposed findings of fact and conclu-
sions of law to the district court,”
where a district judge would consider
the proposed findings and conclusions
de novo and enter judgment based on
the district judge’s ultimate decision.*
Among the lawsuits designated as
a “core proceeding” that ostensibly
enabled the bankruptcy judge to en-
ter the final judgment were “counter-
claims by the estate against persons
filing claims against the estate.” In
Stern, the Supreme Court held that
Congress’s designation of certain
types of counterclaims as “core” was
unconstitutional insofar as by statute
(28 U.S.C. § 157(b)(1)) that designa-
tion permitted bankruptcy judges to
enter a final judgment without the
consent of the parties. In Stern, that
certain type of counterclaim by the
estate against a creditor that filed a
claim against the estate was a state-
law based claim for tortious interfer-
ence with the expectation of a gift.
The debtor in the case was Anna
Nicole Smith, whose real name
was Vickie Lynn Marshall once she
married J. Howard Marshall II, an
89-year-old (62 years her senior) bil-
lionaire from Texas. Sadly, on Aug.
4, 1995, a little more than a year
after they wed, Howard died, leaving
(it would seem) his grieving widow,
Vickie, a very wealthy lady indeed.
But lo, it was not to be! Apparently,
the late Mr. Marshall had never cre-
ated that trust Mrs. Marshall insisted
he desired and promised to do before
death, leaving her very little of his
fortune. The bulk of the estate was
left to the decedent’s issue, one of
whom was his son, J. Pierce Marshall.
Mrs. Marshall was aware even before
her husband died that her expecta-
tion to be named beneficiary of a

“well-endowed” trust fund was not
being fulfilled. In April 1995, very up-
set about this unfulfilled expectation
and believing that her then 56-year-
old stepson, E. Pierce Marshall, had
fraudulently induced his father (her
husband) to change his mind or had
otherwise prevented him from setting
up the expected trust for her benefit,
Vickie sued Pierce in Texas Probate
Court for tortious interference. Once
Howard died, that lawsuit was in-
cluded with the general probate pro-
ceedings involving Howard’s estate.
While that lawsuit was pending, in
January 1996, Mrs. Marshall filed
a voluntary petition for relief under
Chapter 11 in the Bankruptcy Court
for the Central District of California.

Pierce filed a proof of claim against
her, asserting that Vickie had de-
famed him with the allegedly base-
less allegations about undue influ-
ence and tortious interference. He
also sued her for a determination that
his claim against her was nondis-
chargeable under 11 U.S.C. § 523(a)
(6) for willful and malicious injury
to him. Vickie asserted in defense
that her statements were true and
countersued for damages on the same
grounds she alleged in the then still
pending state court lawsuit.

The adversary proceeding in
bankruptcy court was tried first, and
Judge Samuel Bufford ruled in her
favor, disallowing Pierce’s claim and
entering judgment on Aug. 15, 2001,
for Vickie in the amount of $474 mil-
lion. On June 19, 2011, the district
court vacated Judge Bufford’s “judg-
ment,” treating it as a mere report
and recommendation, and undertook
a thorough de novo review.® On Mar.
7,2002, the district court reduced the
damages to $88 million and entered
its own judgment for Vickie.” But be-
fore the district court had entered its
own reduced judgment in faraway Los
Angeles, the Texas case was churning
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forward, and after a five-month-long
jury trial, the Texas probate court
rejected Vickie’s charges and com-
pletely vindicated Pierce’s position.
It entered judgment for Pierce on
Dec. 7, 2001, exactly three months
before the federal court entered its
judgment for Vickie. In March 2004,
the Ninth Circuit Court of Appeals
set aside the district court’s judg-
ment on the ground that only the
Texas probate court had jurisdiction
to hear the probate dispute.® But on
May 1, 2006, the unanimous United
States Supreme Court in Marshall v.
Marshall® reversed the Ninth Circuit,
holding that federal courts did have
jurisdiction to entertain the lawsuit
in question. It remanded the case
back to the Ninth Circuit to consider
the issues that it declined to review
in light of its dismissal on subject
matter jurisdiction grounds.

On remand, the Ninth Circuit
again ruled for Pierce,! this time
relying on the “first to judgment” rule,
which holds that when a cause of ac-
tion is being heard in two (or more)
courts at the same time, the ruling
by the first court to enter judgment
is binding on the other(s).!* Inasmuch
as the Texas state court ruled for
Pierce first, the federal district court
should not have entered judgment for
Vickie on the same cause of action.!?
The estate, through Stern, appealed
once more to the Supreme Court.

Some would say “amazingly,” the
Supreme Court granted certiorari a
second time to dispose of this unusual
case. The issue here was whether
Judge Bufford’s judgment was indeed
ajudgment, for if it was, then his judg-
ment was entered first in time, ahead
of the Texas probate court’s judgment,
and would therefore prevail. If the
district judge was correct to treat
Judge Bufford’s “judgment” as a mere
recommendation, then Pierce would
prevail, as the Ninth Circuit held,
because the Texas probate court’s
judgment had been entered before
the federal district court’s judgment
was entered.!®

The Supreme Court held that
the bankruptcy judge “lacked the
constitutional authority to enter a

final judgment on a state law coun-
terclaim that is not resolved in the
process of ruling on a creditor’s proof
of claim.”* Notwithstanding section
157(b)(2)(C)’s clear enunciation to
the contrary, Pierce had also argued
that the counterclaim was not a core
proceeding. The court disagreed with
that contention, but held that Con-
gress was without the constitutional
authority to assign to a non-Article
IIT judge the power to enter a final
judgment in the type of case before
it, despite its designation as “core.”'®

The Middle District of
Florida Bankruptcy Court
opines

In the Middle District of Florida,
two bankruptcy judges who have
examined the boundaries of the
Stern opinion in published decisions
took the narrow view of the scope
of Stern’s reach, a view that many
in Florida say will become the stan-
dard for other bankruptcy courts in
Florida.

In In re Safety Harbor Resort and
Spa, 2011 WL 3849639 (Bankr. M.D.
Fla. Aug. 30, 2011), the debtor pro-
posed a plan with a contribution from
guarantors of debt owed to the bank in
exchange for a broad non-consensual
release for the guarantors. The court
instead imposed a four-year stay on
actions against the guarantors in
order to allow the company to have a
chance to reorganize and satisfy debt
obligations. The creditor asked the
court to include in the confirmation
order certain “lock-up” restrictions
on the reorganized debtor’s business
operations and the non-debtor guar-
antors to ensure that the company’s
assets would not be dissipated during
the four-year injunction period. Of
course, entry of any order confirming
a Chapter 11 plan is one of those acts
that Congress designated as a “core
proceeding.” See 11 U.S.C. § 157(b)(2)
(L). The court evaluated whether (as
the debtor suggested) an order for
such “lock-up” restrictions, included
within the confirmation order, vio-
lated Stern.

Judge Williamson held that it did

not. In the court’s view, Stern did
not address whether “core proceed-
ings” congressionally designated in
28 U.S.C. 157(b)(2) in contexts other
than a counterclaim asserting a cause
of action like that asserted by Mrs.
Marshall’s estate may be decided via
final judgment or order by the bank-
ruptcy court.

The court pointed out that virtual-
ly no one suggests that matters of ad-
ministration such as entry of orders
confirming a plan are constitutionally
forbidden to bankruptcy judges.'® The
more interesting part of the Safety
Harbor opinion, however, is the dicta
that led to the conclusion that Stern
has no application to any other type
of congressionally designated core
proceedings outside the limited facts
of Stern, including with reference to
actions to avoid and recover fraudu-
lent or preferential transfers.

Judge Williamson decided that
Stern addressed only the part of sec-
tion 157(b)(2) that dealt with counter-
claims and decided that only certain
types of counterclaims—those that do
not arise under bankruptcy law and
do not implicate the claims resolution
process—were outside the scope of a
bankruptcy judge’s ability to conclude
by a final judgment (except with the
consent of all parties). The court put
great weight on the fact that the
Supreme Court repeatedly empha-
sized that its opinion was a narrow
one, that “Congress had exceeded
the limits of Article III in ‘one iso-
lated respect,” and that its decision
would not “meaningfully change’ the
division of labor under section 157.”
Judge Williamson stated, therefore,
that as it now stands, Stern would
have no application outside the area
of counterclaims. His rationale was
that

[Ylears from now, the Supreme
Court may hold that section 157(b)
(2)(F) dealing with fraudulent con-
veyances is unconstitutional, just
as it did with section 157(b)(2)(C).
But the job of bankruptcy courts
is to apply the law as it is written
and interpreted today. Bankruptcy

continued, next page
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Stern v. Marshall
from preceding page

courts should not invalidate a Con-
gressional statute, such as section
157(b)(2)(F)—or otherwise limit its
authority to finally resolve other
core proceedings—simply because
dicta in Stern suggests the Supreme
Court may do the same down the
road. The Supreme Court does not
ordinarily decide important ques-
tions of law by cursory dicta. And
it certainly did not do so in Stern
(Safety Harbor, 2011 WL 3271 at
*11 (footnote omitted)).

One could argue that all Judge
Williamson did in Safety Harbor was
to rely, albeit, sub silentio, upon the
inherent judicial reticence to take up
the constitutionality of an act of Con-
gress if the case itself can be decided
without resort to that issue. That
said, in Safety Harbor, the court did
actually rule that a judge’s author-
ity to enter a final order confirming
a Chapter 11 plan of reorganization
containing lock-up terms as request-
ed was indeed constitutional, if only
by saying that the only case cited for
the contrary position was inappli-
cable. In so ruling, the court declined
to analyze independently whether

BIGG

the rationale enunciated in Stern,
and other Supreme Court cases cited
therein, necessarily meant that the
judicial act in question was likewise
outside the bankruptcy judge’s au-
thority. In the court’s view, that type
of independent analysis by a lower
court is inappropriate; the role of the
trial court is to await binding author-
ity from above.

Three days after Judge Williamson
released Safety Harbor, a colleague
on the same bench released her opin-
ion in Brook v. Ford Motor Credit
Company (In re Peacock),2011 Bankr.
LEXIS 3271 (Bankr. M.D. Fla. Sept.
2,2011) (McEwen, J.).

In that case, the Chapter 7 trustee
sued Ford Motor Credit Corp. for al-
leged violations of the Florida Con-
sumer Collections Practices Act. The
defendant filed a motion to dismiss
the case or to abstain one week prior
to trial. The plaintiff had alleged in
his complaint that the lawsuit was a
core proceeding, and the defendant
originally agreed in its answer that
it was a core proceeding.!” In its mo-
tion filed a week before trial, the
defendant re-thought its position and
argued that Stern (somehow) sup-
ported dismissal of the lawsuit, or
alternatively that the court should
abstain.

Judge McEwen corrected both par-
ties by stating that such actions were

Wejcangbe

non-core, related proceedings, as she
had consistently held in the past.®
Accordingly, Stern was inapplicable,
as it dealt solely with core proceed-
ings.!? Nevertheless, as did the court
in Safety Harbor, Judge McEwen
stated explicitly her view that Stern
was, in essence, limited to its facts.

The Motion asks the Court to dis-
miss this proceeding or to abstain
from hearing this proceeding based
on the decision in Stern v. Marshall.
In that case, the Supreme Court
held that the bankruptcy court
below lacked Article IIT constitu-
tional authority to enter a final
judgment on a state law counter-
claim that technically fell within
the bankruptcy court’s statutory
core jurisdiction under 28 U.S.C. §
157(b)(2)(C). The Supreme Court
so held because it determined that
resolution of the counterclaim was
not necessary for the bankruptcy
court to rule on a creditor’s proof
of claim. This holding is limited to
precisely those facts: “We conclude
today that Congress, in one isolated
respect, exceeded that [Article III]
limitation... .” The narrow hold-
ing in Stern ... does not impact a
bankruptcy court’s ability to enter
a final judgment in any other type
of core proceeding authorized under
28 U.S.C. § 157(b)(2) (Peacock, 2011

SR & dezazad

Participate in the OOSD listserv. All participants of the listserv can supply to others the results
of their work, ask relevant questions or request help on subjects simply by sending an email to the

listserv email address.

To join, go to www.google.com and click on “Sign in” in the top right corner. (You first need to have
set up a Google account.) Your sign-in email address is your email address on record with The Florida
Bar, and you can then make your own secure password. Once you have created your account, you
should be able to click on “More,” which is located at the top of the screen near the center of the page.
Then click on “Groups.” The Florida Bar Out-of-State Division Group should appear on the right side
of the screen under “My Groups.” If it does not appear or if you have any questions, you can contact

the group administrator, Eric Meeks, at emeeks @ meekslawfirm.com.

State-to-State

Fall/Winter 2011




Bankr. LEXIS 3271 at *3 (citations
and footnote omitted)).

The court ultimately held that it
would not exercise its discretion to
allow the defendant to withdraw its
mistaken admission that the matter
was core as the defendant had not
shown cause for such relief and de-
nied the motion in all respects.?

It is widely discussed that Judge
Williamson’s Safety Harbor opinion
will be the template for Stern issues
that come before other bankruptcy
judges in Florida. Yet, outside Flori-
da, a significant number of bankrupt-
cy court decisions demonstrate that
not all bankruptcy judges are willing
to view the holding in Stern to be as
narrow as suggested in Safety Harbor
or, for that matter, in Peacock. Indeed,
Judge Williamson actually cited some
of these cases in a footnote.?!

Counsel should be aware of these
decisions because, notwithstanding
the broad dicta in the two reported
Middle District of Florida cases ad-
dressed herein, the Florida cases
were easily decided given their fac-
tual contexts. More difficult cases
are already in the system and being
decided, perhaps without publication,
nearly every day. Judges being urged
to take positions contrary to Safety
Harbor are being presented with the
rationale found in several of the de-
cisions cited in footnote 68 of Safety
Harbor and many others.

These other cases frequently arise

Coming soon:
2012 CLE

Privileges & Work
Product Protection
From Discovery in
Federal Controversies
& Litigation

Instructed by Ian M.

Comisky, Blank Rome
LLP

~ Early 2012 ~
(Further details to follow)

in the form of motions to withdraw
the reference in fraudulent or pref-
erential transfer lawsuits at an early
stage of those proceedings.?? While
the outcomes of such cases vary, sev-
eral refuse to take an all-or-nothing
approach, i.e., they do not say that all
fraudulent or preferential transfer
actions are (or are not) outside the
capacity of a bankruptcy judge to
enter final judgment. Instead, they
recognize that the teaching of the
early Supreme Court cases dealing
with a defendant’s right to a jury trial
in bankruptcy adversary proceedings
are applicable to the Article III con-
text addressed in Northern Pipeline
and Stern. And those cases, since
“reaffirmed” (as Judge Williamson
himself put it in Safety Harbor??) by
the Supreme Court in Stern, clearly
announce that if the result of the
avoidance action would deprive the
defendant of a claim in the case, then
the defendant is not entitled to a jury
trial.?* The Article III equivalent of
that Seventh Amendment result is
that the bankruptcy judge may (as
did the referee in Katchen) enter a
final judgment on the avoidance ac-
tion. Conversely, if the defendant has
no claim to be allowed or disallowed,
then the avoidance action cannot be
dispositive of that question, and so
the defendant is entitled to have a
jury decide the case.?®

Counsel should be prepared to ar-
gue these points when the inevitable

occurs and counsel is asked to seek
relief based on the majority’s ratio-
nale in Stern or to oppose such relief.
Those seeking to prevent the presid-
ing bankruptcy judge from entering
a final judgment or order should not
unduly rely on the fact patterns and
dicta of the Safety Harbor and Pea-
cock opinions. When cases asserting
Stern arguments begin to reach the
appellate courts, practitioners will
be well advised to consider the broad
range of opinions addressing Stern
and to be aware that new opinions are
handed down almost weekly—both
published and unpublished. While
the narrow reading of Stern prevails
in Florida so far, as cases continue
to make their way through the sys-
tem, it is virtually certain there will
be courts that are willing to view
the ramifications from Stern more
broadly.?

Endnotes:

1 Northern Pipeline Constr. Co. v. Marathon
Pipe Line Co., 458 U.S. 50 (1982).

2 28 US.C. § 157(b)(1).
3 28 US.C.§ 157(c).

4 Id

5 28 US.C.§ 157(b)(2)(C).

Marshall v. Marshall (In re Marshall), 264
B.R. 609 (C.D. Cal. 2001), applying 28 U.S.C. §
157(b)(2)(C).

7 Marshall v. Marshall (In re Marshall), 271
B.R. 5 (C.D. Cal. 2002).

8 Marshall v. Marshall (In re Marshall), 392
F.3d 1118 (9th Cir. 2004).

continued, next page
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Stern v. Marshall
from preceding page

9 Marshall v. Marshall, 547 U.S. 293 (2006).
10 Marshall v. Stern, 600 F.3d 1037 (9th
Cir. 2010). Unfortunately, by then Pierce had
passed away (June 20, 2006), and his executrix,
Elaine T. Marshall, took over from him. Oh,
and the other named party was now “Stern,”
not “Marshall,” because also by then (Feb. 8,
2007), Vickie herself had tragically died.

11 Id. at 1039-1040 (“We conclude that the
findings of the Texas probate court should
be afforded preclusive effect because it is the
earliest final judgment on matters relevant to
this proceeding.”) The rule is that when more
than one court is hearing the same cause of
action, the first one to enter judgment prevails
and the others are moot (the “first-to-judgment”
rule). See, Chicago, R.I. & P.R. Co. v. Schendel,
270 U.S. 611, 616-17, (1926) (“irrespective of
which action or proceeding was first brought, it
is the first final judgment rendered in one of the
courts which becomes conclusive in the other as
res judicata.”); Jones v. Sheehan, Young & Culp,
82 F.3d 1334, 1338-1339 n.3 (5th Cir. 1996)
(“When two suits are pending simultaneously
in two different courts, preclusiveness of one
as to the other is determined not by which
was filed first, but by which reaches judgment
first.”).

12 Id.

13 Id.

14 131 S.Ct. at 2620.

15 Id.

16 Id. at *10 (“There has never been any
doubt about the constitutional authority of
a nontenured judge to enter final orders in

such matters [of administration], which are
unique to bankruptcy cases”(quoting Collier
on Bankruptcy { 3.02[3][a] (16* ed. 2011)).

17 See Fed.R.Bankr.P. 7008(a), requiring
complaints to include “a statement that
the proceeding is core or non-core and, if
non-core, that the pleader does or does not
consent to entry of final orders or judgment
by the bankruptcy judge;” and Fed.R.Bankr.P.
7012(b), requiring answers to “admit or deny
an allegation that the proceeding is core or non-
core. If the response is that the proceeding is
non-core, it shall include a statement that the
party does or does not consent to entry of final
orders or judgment by the bankruptcy judge.”

18 In re Peacock, 2011 Bankr. LEXIS 3271 at
*4,

19 Id. at *2 and *3.

20 Id. at *5 - *10.

21 See Safety Harbor, 2011 WL 3849639 at
10, n.68.

22 See, e.g., In re Blixseth, 2011 WL 3274042
(Bankr. D. Mont. Aug. 1, 2011) (suggesting
that the bankruptcy judge cannot even enter
proposed findings of fact and conclusions of
law in core proceedings in which the judge is
disabled from entering final judgment); Paloian
v. American Express Co. (In re Canopy Fin’l,
Inc.), 2011 U.S. Dist. LEXIS 99804, *9 - *13
(N.D. 111, Sept. 1, 2011) (thoroughly analyzing
and entirely disagreeing with Blixseth that
bankruptcy judges cannot issue reports and
recommendations to district court in such
cases); In re Innovative Communication Corp.,
2011 Bankr. LEXIS 3040 (Bankr. D. V.I., Aug.
5,2011) (court “hedged its bet” by saying that
if the § 544 avoidance action turned out to be
one in which a bankruptcy judge could not
enter judgment, then its decision should be
deemed to be a report and recommendation to
the district court); Sitka Enters, Inc. v. Segarra-

Miranda, 2011 U.S. Dist. LEXIS 90243 (D. P.R.

Aug. 12,2011) (holding that a bankruptcy judge
cannot enter final judgment on a fraudulent
transfer action by the bankruptcy trustee);
Heller Ehrman LLP v. Arnold & Porter, LLP
(In re Heller Ehrman LLP),2011 Bankr. LEXIS
3764 (Bankr. C.D. Cal. Sept. 28,2011) (agreeing
with Safety Harbor and recommending to the
district court that it not withdraw the reference
of the fraudulent transfer action).

23 Safety Harbor, 2011 WL 3849639 at *10
(quoting Stern, 131 S. Ct. at 2618).

24 See Katchen v. Landy, 383 U.S. 323 (1966);
and Langenkamp v. Culp, 498 U.S. 42 (1990);
and Stern, 131 S. Ct. at 2616.

25 See Schoenthal v. Irving Trust Co., 287 U.S.
92 (1932); and Granfinanciera, S.A. v. Nordberg,
492 U.S. 33 (1989).

26 Numerous issues in the wake of Stern
were simply not addressed in Safety Harbor
or Peacock because the facts of these
particular cases did not require such review.
For example, if the district court grants
withdrawal of the reference, should it remove
the case immediately or should it leave the
case before the bankruptcy judge until it is
trial ready, as is the norm when related to
adversary proceedings are withdrawn from
the bankruptcy court? And if allowed to remain
on the bankruptcy judge’s docket, does the
bankruptcy judge have the power to grant a
motion to dismiss the adversary proceeding?
Grant summary judgment for the defendant?
How about for the plaintiff? Is Blixseth correct
or may bankruptcy judges submit their Rule
7052 required findings and conclusions to the
district court as if it were a non-core, related to
adversary proceeding? These and other issues
are topics for one or more articles in the future
and will most certainly be the topic of a broad
range of opinions from bankruptcy benches
across the country.
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We want to help you develop business

We wish you a very Happy Holiday season.

You'll see in Ward’s column the many programs available to you as Out-of-State Division
members. Joining provides many benefits, as you can see. One of my favorites involves the
— gl work of this publication to introduce you to other out-of-state members who share a desire
to develop their respective practices. We're not shy—we want to help you develop business.
. So please get involved!

The president’s column is about the areas of focus this year: improving the free ethics CLE
program; networking gatherings; enhancing relevant cost-effective CLE; developing a student
= member program; promoting the OOSD’s interests in The Florida Bar; and increasing involve-

D WORKMAN  ment by out-of-state lawyers. Please consider the details Ward has provided in his column.
We hope our approach in the State-to-State and our other endeavors demonstrate our resolve.

You're reading our latest edition of the all-cyber version of State-to-State. You should be receiving a link to each
edition of the newsletter that allows you to view the article online in color at your desk or on your mobile device.
Of course, you can also choose to print it and take it with you. We hope you’ll agree with this step forward.

We have more articles from new contributing authors this month. Your publication continues to grow. And
we'd like even more! You'll see throughout the State-to-State our requests for contributing authors. Our content
continues to increase because of you. We feature our contributing authors prominently in our publication and
include the information you’d like others to read about your practice. We have two goals here: to present your
ideas to a broad audience and to introduce the readers to you. Again, we’re not shy—we want to help you grow
your practice.

We continue to work with your OOSD president, Ward Griffin, to reach more members. Our goal is to continue
to increase membership in the division. We’ve enjoyed great success with receptions in various cities. Another
effort involves expanding the attraction of the State-to-State, especially to advertisers. By doing so, we can ex-

pand services provided to out-of-state lawyers. It should be a win-win for everyone.

So, send us your articles and we’ll get you published as quickly and as often as we can. And by all means,
please let us know how we can serve you better. Please feel free to contact me at dworkman@bakerlaw.com or
by telephone at 202/861-1602. We also look forward to seeing you at one of the local receptions.

—Don Workman, editor

FLORIDA... *
was
discovered
by an h

out-of-stater.

State -Tto-State

THE PUBLICATION OF THE FLORIDA BAR OUT-OF-STATE DIVISION

Ward P. Griffin, Washington, DC.........cccccceiriiiiiiiiecicccee et President
Donald A. Workman, Washington, DC ...........cccceeviiiviiniiiiiieiieeie e President-elect
John C. Voorn, Palos Heights, ILi.........coooiiiiiiiiiiiieccee e Secretary

Mindi A. Wells, Ada, OH ...........ccccuvveenee...
Michael G. Busenkell, Wilmington, DE.... ..Immediate Past President
Arlee J. Colman, Tallahassee, FL............. .. Program Administrator
Richard P. Lawson, New York, NY ......ccoooiiiiiiiiiiiiiiiieeeeeeeireeeee e Information Chair
Donald A. Workman, Washington, DC ...........cccceeviiiiiiiiiiinieniieieeieee e Editor
Susan L. Trainor, Tallahassee, FL
Lynn M. Brady, Tallahassee, FL.........cccccoiiiiiiiiiiiieeceeeeeeccteeeciee e evee s

State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editori-
ally reviewed and peer reviewed for matters concerning relevancy, content, accuracy
and style. State-to-State is sent electronically to more than 14,000 legal practitioners
throughout the United States.

......................... Treasurer

Statements or expressions of opinion or comments appearing herein are those of the
contributors and not of The Florida Bar or the division.

The deadline for the Spring 2012 issue is April 13, 2012. Articles should be of inter-
est to legal practitioners with multijurisdictional practices. Please submit articles in
a Word format via email to Don Workman, dworkman@bakerlaw.com. Please include
a brief biography with contact information and a photograph of the author. If a digital
photo is not available, please mail a print to The Florida Bar, OOSD, 651 East Jefferson
Street, Tallahassee, FL. 32399-2300.

Author! Author!

The Out-of-State Division offers its mem-
bership a valuable forum for the exchange
of information on legal issues affecting our
interstate practices. To be truly effective,
it is essential for a large cross section of
our members to contribute articles, news
and announcements to this newsletter.

For those of you who would like to see
your work in print, the rules for publication
are simple: The article should be related to
a subject of general interest to legal prac-
titioners with multijurisdictional practices.
Articles focused on your home state are
less appealing than issues impacting a
number of jurisdictions.

Please send documents in MS Word for-
mat via email to Don Workman,
dworkman@bakerlaw.com.

Please help your colleagues to get to
know you by including a brief biography
with contact information, and include a
head and shoulders photograph. If you do
not have a digital photograph, please mail
a print to The Florida Bar, OOSD, 651 East
Jefferson Street, Tallahassee, FL 32399-
2300. Your photo and bio will be kept on
file and need only be submitted once.
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Should they stay or should they go?

A primer for New York attorneys advising their
Florida snowbird clients

Although the
numbers fluctuate
from year to year,
Florida remains a
popular destina-
tion for northeast-
erners to vacation
and in many cases
to own a second
home. This is par-
ticularly true for
New Yorkers, who have claimed
Southeast Florida as the “6th Bor-
ough.” The so-called New York-Flori-
da connection raises a variety of legal
issues that can be complex for the
New York practitioner advising the
Florida snowbird. I have practiced in
New York since 1990 and in Florida
since 2005, so these issues arise fre-
quently in my New York- and Florida-
based elder law and special needs
planning practices. This article will
inform the New York attorney about
some of the most important aspects of
Florida law that must be considered
when counseling clients with a nex-
us to Florida. Understanding these
rules will help New York practitio-
ners counsel Florida snowbird clients
who are deciding whether to remain
a New York resident or become a
Florida resident, and to identify when
it is appropriate to bring a Florida
attorney into the planning process.

H. KROOKS

Advance directives

Your client already has advance
directives in New York and wants
to know if she needs to execute the
same documents in Florida. While it
is tempting to hang your hat on the
full faith and credit doctrine, and the
fact that both New York and Florida
have statutes that acknowledge an
out-of-state document is to be hon-
ored in-state as long as it was validly
executed in the other state, there are
practical reasons for advising your
clients to have advance directives
signed in both states. The foremost
reason is that an out-of-state docu-

by Howard S. Krooks

ment gives health care providers and
financial institutions a “reason” to de-
cline to honor the advance directives,
notwithstanding full faith and credit.
We’ve all been there; ready to take
the gloves off because we know the
law, but our clients aren’t much in-
terested in litigating against a bank
or a health care provider in order to
have their legal documents honored.
This is one of those cases where it is
simply more practical, and far less
expensive, to have advance directives
in both states signed, so that when
your client is in Florida, her agents
can present the Florida documents
that will be easily recognized and will
more likely to be honored by third
parties.

The power of attorney executed
by the New York client may present
a number of issues if it is to be used
in a Florida transaction. While New
York’s power of attorney statute was
modified as of Sept. 1, 2009, to re-
quire two witnesses in the statutory
gifts rider, many New York powers
of attorney will not satisfy this two-
witness requirement, precluding the
use of the power of attorney for real
estate transactions, possibly the most
common reason the power of attor-
ney is used—to buy or sell Florida
real estate. Further, many New York
practitioners may be unaware that to
convey real property in Florida, the
county property appraisers’ offices
require the original power of attorney
to accompany the deed for recording
purposes. A copy of the power of at-
torney will not suffice. This is a fact
that will not become apparent until
the property appraiser returns the
deed as unrecordable due to the lack
of the original power of attorney. If
the grantor is incapacitated when
the deed is prepared, and there is no
original power of attorney, the only
alternative will be to advise your cli-
ent to bring a guardianship petition,
even if the sole purpose in doing so is
to accomplish the deed transfer.

The last will and testament

We attorneys are often asked
whether a last will and testament
signed in one jurisdiction will be
honored if the testator dies in and
requires probate in another jurisdic-
tion. Generally, if the will is valid
in the jurisdiction in which it was
signed, it will be honored in the for-
eign jurisdiction to which the de-
cedent relocated prior to his death.
What if a New York attorney prepares
a will for a client while he is in New
York but the client owns a home or
spends a great deal of time in Flori-
da? Or, suppose you have represented
a client for many years, and now he is
relocating to Florida. He has a long-
standing relationship with you and
doesn’t really know any attorneys
in Florida, so he asks you to prepare
his will. Should you? This can be a
thorny question since you may feel
compelled to help your longstand-
ing client, but unless you are also
admitted in Florida, you have an
unauthorized practice of law (UPL)
issue to deal with. In addition to the
UPL issue, there is the potential for
malpractice claims any time the New
York practitioner drafts a will for a
Florida resident. Here are a couple
of things the New York practitioner
may not be aware of:

Limited persons may serve
as personal representative
under Florida law

Florida has special requirements
for a person to serve as personal
representative (Florida’s term for
the executor of the will). In order
for an estate to go through the pro-
bate process in Florida, the personal
representative must meet stringent
requirements. Failure to do so will
result in that individual being dis-
qualified from serving as personal
representative of the estate, in some
cases giving rise to extensive and
costly litigation.

State-to-State
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Consider a woman who resided
in Westchester County, who owned
a home in Florida, and who died in
Florida in 2004. “Jane Doe” had a
multimillion-dollar estate, and she
had her New York attorney prepare
her will pursuant to which she at-
tempted to appoint four individuals
to serve as her personal representa-
tives. In her will she named her son,
her accountant (a Florida resident)
and two of her friends, both of whom
were New York residents. When the
estate was admitted to probate in
Florida, the probate court appointed
the son and the accountant as co-
personal representatives, but refused
to appoint the two friends from New
York as personal representatives,
notwithstanding the express wishes
of the decedent that all four individu-
als serve.

Why? Because under Florida Stat-
utes, only the following individuals
may serve as personal representa-
tives: “Any person who is sui juris and
is a resident of Florida at the time of
death of the person whose estate is to
be administered is qualified to act as
personal representative in Florida.™

Furthermore, a person who is not
domiciled in the state of Florida can-
not qualify as personal representa-
tive unless the person is:

¢ alegally adopted child or adoptive
parent of the decedent;

¢ related by lineal consanguinity to
the decedent;

® aspouse or a brother, sister, uncle,
aunt, nephew, or niece of the dece-
dent, or someone related by lineal
consanguinity to any such person;
or

¢ the spouse of a person otherwise
qualified under this section.?

In addition to the foregoing, certain
trust companies and other corpora-
tions may serve as personal represen-
tative of an estate being administered
in Florida.?

What happened to the estate of
the Westchester woman who died
in Florida? For more than two years
after her death, the estate was mired
in litigation over, among other things,
who should properly serve as per-
sonal representatives of the estate.
Therefore, New York practitioners
need to be aware of the requirements
for serving as personal representa-

tive in Florida and make efforts to
be sure anyone appointed in a will
to serve as such satisfies Florida’s
requirements.

Long-term care planning
for spouses

In Florida, one can satisfy the elec-
tive share by creating in his or her
last will and testament a qualifying
supplemental needs trust (SNT) for
the benefit of the surviving spouse.
Florida’s elective share is an amount
equal to 30 percent of the elective
estate.* Since 1999, the property that
is included in the elective estate is
augmented for elective share pur-
poses in Florida, as set forth in F.S.
732.2035. The augmented elective
estate includes, among other things,
assets in the decedent’s probate es-
tate, the decedent’s ownership inter-
est in “transfer on death,” “payable
on death” and “in trust for” accounts
or accounts co-owned with rights of
survivorship. The elective share is in
addition to the homestead, exempt
property and the family allowance.?

Under Florida law, the income and
principal of the qualifying supple-
mental needs trust must be distribut-
able to or for the benefit of the spouse
for life in the discretion of one or more
trustees, less than half of whom are
“ineligible” family trustees. Ineligible
family trustees include the decedent’s
grandparents and any descendants of
the decedent’s grandparents who are
not also descendants of the surviving
spouse.® Thus, this would include the
decedent’s parents and brothers and
sisters, nieces and nephews, etc.

Florida law also requires court
approval for the creation of such a
qualifying supplemental needs trust
in satisfaction of the elective share if
the aggregate value of all property in
the trust is $100,000 or more. While
this will require some additional legal
fees and probate fees that might have
otherwise been avoided through the
use of a non-SNT trust, the benefits
far outweigh these additional costs.

A “reverse pour-over supplemental
needs elective share trust” may sound
like a mouthful of legalese, but this
advanced Florida planning strategy
provides the client with the benefits
of a revocable trust along with the
benefits of elective share preserva-
tion. The trust typically owns all of

the couple’s assets. The trust includes
a provision for the calculation of the
elective share amount and directs
that the elective share amount shall
pass to the decedent’s estate. The
decedent’s last will and testament
would then create the supplemental
needs elective share trust. Because
the supplemental needs trust is cre-
ated under the will, the client avoids
potential Medicaid transfer penal-
ties. Because the couple’s assets are
owned by the trust, all of the other
assets pass outside of the estate and
are not subject to a Florida probate
proceeding. The “reverse pour-over
supplemental needs elective share
trust” provides clients with the best
of both worlds, avoiding the delay and
expense of probate with respect to
the bulk of estate assets while allow-
ing for the elective share to be made
available to the surviving spouse free
of Medicaid penalties.

Imagine a married couple whose
estate is valued at $400,000. Whether
utilizing the reverse pour-over concept
or simply having all of the assets pass
through probate, if the spouses ex-
ecute wills creating a qualifying sup-
plemental needs trust for each other’s
benefit when they die, then $120,000
would go into a supplemental needs
trust upon the death of the first spouse
for the benefit of the surviving spouse.
Rather than being forced to spend
down these funds on long-term care
costs, these funds would remain avail-
able to supplement those costs to the
extent not covered by a government
program such as Medicaid. In New
York, which does not presently allow
the satisfaction of the elective share
by creating an elective share trust, the
surviving spouse would either have to
spend down the elective share amount
or could engage in Medicaid planning
to protect a portion of that amount.
However, the surviving spouse’s abil-
ity to engage in Medicaid planning is
severely restricted due to the provi-
sions of the Deficit Reduction Act of
2005.

The Elder Law Section of the New
York State Bar Association is cur-
rently spearheading an effort to pass
legislation that would codify the ap-
proach available in Florida. It is an
approach that makes sense because it
preserves the surviving spouse’s right

continued, next page
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Stay or go?

from preceding page

to the elective share amount while
also permitting the spouses to engage
in some type of planning designed to
achieve asset protection in the face of
exorbitant long-term care costs. While
New York practitioners often draft
supplemental needs trusts into their
wills, there is no provision of New York
law that will allow for the elective
share law to be satisfied in this way.
Instead, New York’s elective share law
requires an outright distribution of the
elective share amount (33-1/3%). Thus,
a couple considering long-term care
issues may choose to declare Florida
residency in order to take advantage
of the above provisions.

Long-term care planning
issues

Helping clients decide where to
receive and how to finance long-term
care services is one of the most im-
portant services elder law attorneys
provide. It is a lot easier to render
this advice when a client is decid-
ing between two counties located in
New York State, where the Medicaid
eligibility rules are statewide, even
though there are some local vari-
ances. Many complex issues arise
when a client is deciding to receive
long-term care either in New York

or Florida. Here are some tips that
will help New York practitioners help
their clients decide where to receive
long-term care services:

New York has a home care pro-
gram that in certain cases will allow
a person to remain in his or her home
and receive 24/7 care. Florida’s home
care program is limited to about two
hours per day, five days per week, and
is funded intermittently, meaning
there can be a wait list for services.

Although more beds have become
available in recent years, New York’s
Assisted Living Program is limited
in scope, with half of New York coun-
ties not offering any ALP beds. Most
assisted living facilities in New York
remain a private pay only proposi-
tion, unless one is fortunate to locate
an ALP bed. In Florida, the Medicaid
Diversion program covers the medi-
cal cost of an assisted living facility
when the program is funded. Funding
is at the discretion of the Legislature
and can result in long wait lists for
individuals seeking such assistance.

Nursing home care is a mandatory
service under the Medicaid program,
so one can access this level of care in
either New York or Florida without
funding issues, as is the case at the
assisted living and home care levels.
However, there are significant differ-
ences between the two states from a
long-term care planning perspective.

Personal care contracts are more
widely used in Florida than New
York. Florida is more liberal than

New York in that it permits the use
of such contracts in the nursing home
context and also permits the use of
lump sum contracts.

Partial return of funds is permit-
ted in Florida after an asset transfer
has been made in order to reduce
the applicable penalty period. While
some New York counties permit the
use of the partial return approach,
many do not, resulting in the need
to engage in some type of promissory
note planning.

New York is a spend-down state
while Florida is an income cap state.
This means that while a New York
resident can spend down his or her
income, regardless of amount, and
when the income is fully spent, he
or she can qualify for Medicaid, a
Florida resident cannot have more
than $2,022 per month in income.
If he or she does, then a qualified
income trust must be established in
order to receive the excess income
each month, which is then used to-
ward the cost of long-term care. Both
states honor spousal refusal in the
nursing home context.

New York’s Medicaid resource al-
lowance is currently $13,800, while
Florida’s remains at $2,000.

New York has fully implemented
a 60-month lookback period for all
transfers, while Florida is still at
36 months for non-trust transfers;
Florida’s phase-in period starts Janu-
ary 2013 and goes through December
2014.

Need to meet your CLE requirements—

for free?

Many of you may not know it, but The Florida Bar offers a large number of CLE programs at
no cost to its members. This is especially useful to out-of-state members in states where

there is not a mandatory CLE requirement. To access these programs, go to The Florida Bar’s
website (www.flabar.org) and click on the “CLE” tab in the upper right-hand corner. Scroll
down to “Online Courses” and click on “Catalog of Courses.” That brings you to a list of
offered programs. If you click on either “Discounted or Reduced Price Programs” or “Law
Practice Management,” you will see more than 30 hours of free online course offerings. That,
combined with the free ethics tape the OOSD provides, should pretty much let you fulfill your
CLE requirements.
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What are the advantages of
establishing Florida resi-
dency?

For clients considering establish-
ing Florida residency, there are many
advantages to doing so:

Florida has no state income tax,
whereas New York has a state income
tax equal to about 8 percent for an
individual in the highest tax bracket.
Even considering individuals in re-
tirement with lesser earnings, New
York State taxes income over $20,000
at about 7 percent.

One planning strategy to consider
would be to advise a client to declare
Florida residency before taking major
withdrawals from traditional IRAs or
participating in a Roth conversion to
avoid the state income tax component
of such a transaction.

Florida has no estate tax, whereas
New York imposes a state estate tax
beginning with estates valued over
$1 million.

The Florida Intangibles Tax has
been eliminated as of Jan. 1, 2007.
Previously, Florida imposed a tax at
the rate of $.50 for every $1,000 worth
of intangible assets owned (less an
exemption amount of $250,000 per
person or $500,000 per couple) on
intangible property (stocks, bonds,
mutual funds, etc.).

The homestead is constitutionally
and statutorily protected from credi-
tors, regardless of amount.

How to establish Florida
residency

An individual can have several
residences, but only one domicile. Do-
micile refers to one’s principal place
of residence, and once established,
domicile will continue until changed.
To change a domicile, one must move

to another location with the intention
to make the new location the place of
domicile. The best proof of a person’s
domicile is where he or she says it is.
However, courts and taxing authori-
ties often look at objective factors in
analyzing proof of intent. I strongly
recommend that my clients who de-
sire to establish a new domicile in
Florida take as many of the following
actions as possible:

e Execute a Declaration of Domi-
cile and file it in the records office
in the county where the client’s
Florida residence is located.

¢ Register to vote in the state of
Florida.

¢ Change the owner’s registration
for automobiles and/or boats to
Florida.

e Obtain a Florida driver’s license.

e File for Florida Homestead Ex-
emption on the client’s principal
residence.

¢ File Income (and Gift) Tax Returns

with the Internal Revenue Service
Center in Atlanta, Ga.

e Use the Florida address in all doc-
uments and records.

¢ When traveling, use the Florida
address as the residence when reg-
istering at hotels, motels, etc.

¢ Change the homeowner’s insur-
ance policy to show the Florida
residence as the client’s principal
address.

e Most or all of the client’s bank
accounts and safe deposit box(es)
should be relocated to Florida.

e All bills should be sent to the Flor-
ida address.

¢ To the extent possible, resign from

local clubs and organizations or
obtain non-resident membership,
and join Florida clubs and orga-
nizations.

e To the extent possible, transact
business from Florida.

e Execute a last will and testament
declaring Florida as the client’s
residence.

¢ Spend as much time as possible
in Florida.

There are many considerations
when advising the Florida snowbird
client regarding estate and long-term
care planning. The items discussed
here are only a handful of the issues
that can arise in this situation. The
best course of action for New York
practitioners with Florida snowbird
clients would be to consult with or
co-counsel with a Florida elder law
attorney to address these issues on
their clients’ behalf.

Reprinted with permission from the
New York State Bar Association Jour-
nal, July /August 2011, Vol. 83, No. 6,
published by the New York State Bar
Association, One Elk Street, Albany,
New York 12207.

Endnotes:

1 Fla. Stat. § 733.302.
2 Fla. Stat. § 733.304.
3 Fla. Stat. § 733.305.
4 Fla. Stat. § 732.2065.

5 Exempt property includes, among other
things, household furniture, furnishings
and appliances in the decedent’s usual
place of abode up to a net value of $10,000
as of the date of death and all automobiles
held in the decedent’s name and regularly
used by the decedent or members of the
decedent’s immediate family as their personal
automobiles. Fla. Stat. § 732.402.

6 Fla. Stat. § 732.2025(8)(a).
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If you would be willing to speak with a new law school
graduate who is looking for employment in your area,
please email your contact information to Division
Administrator Arlee Colman at acolman @flabar.org.
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We want you to stay informed on
actions taken by The Florida Bar
Board of Governors. So, here is the
latest Board of Governors’ update:

At its Oct. 21, 2011, meeting in
Charleston, S.C., The Florida Bar
Board of Governors:

Approved a communications plan
to help keep Bar members in-
formed about Bar-related legisla-
tive activities. Communications
committee chair Greg Coleman
said the plan calls for a communi-
cation from the Bar president to all
members before the start of a leg-
islative session. The letter, which
will be printed in the Bar News,
sent electronically to all members
and posted on the Bar’s website,
will explain what the Bar can and
cannot do legislatively and will
have a general discussion of what
the Bar expects to happen in the
session. During the session, there
will be a page on the Bar’s website
updated every Friday on what is
happening in the session.

Heard a report from legislation
committee co-chair Ray Abadin
that so far the Bar does not an-
ticipate the wide-ranging efforts
to change the court system and
the Supreme Court that occurred
in the previous session. What is

expected, though, is an effort to
“reform” the judicial nominating
process. Part of that reform could
be an effort to remove the Bar from
the process of appointing JNC
members.

Approved, on the recommenda-
tion of the Budget Committee, the
hiring of a new disciplinary staff
counsel to work on mortgage re-
lated grievance cases. Budget com-
mittee chair Bill Schifino said the
new counsel will work on foreclo-
sure loan modification, mortgage
fraud and mortgage foreclosure
related cases.

Heard program evaluation com-
mittee chair Jay Cohen report
that the committee will make a
recommendation to the board at
its December meeting on a non-
voting board seat for a government
lawyer.

Approved the PEC’s recommen-
dation to change the name of the
Judicial Independence Committee
to the Constitutional Judiciary
Committee. Cohen said the change
underscores that the judiciary is a
constitutionally created branch of
government.

Recommended approval of an
amendment to a form in the Juve-
nile Procedure Rules; out-of-cycle

Board of Governors’ update

rule amendments for the family
law rules that mirror changes
made to civil procedure rules and
a rule on mediations involving
parties not represented by law-
yers; and changes recommended
by the Traffic Court Rules Com-
mittee, Criminal Procedure Rules
Committee and Rules of Judicial
Administration Committee on pro-
tecting confidential information,
such as birthdays and Social Se-
curity numbers.

Heard a report from lawyer refer-
ral service special committee chair
Grier Wells on the committee’s
activities, including two public
hearings. Wells said much of the
problems related to private refer-
ral services appears to be related
to getting PIP benefits for people
injured in auto accidents.

Heard board member Laird Lile,
a member of the Florida Courts
Technology Commission, report
on electronic court filing activi-
ties. He noted the Supreme Court
had asked for and the FCTC had
provided a suggested schedule
for mandatory e-filing in Florida
courts. That schedule would have
mandatory filing of all civil cases
no later than Mar. 1, 2013, and
mandatory filing for all criminal
cases no later than Sept. 30, 2013.

(

\

Out-of-state practitioners reporting CLE to The Florida Bar

In the past, The Florida Bar has accepted a transcript from another jurisdiction to satisfy the continuing legal education
requirement (CLER) in Florida. Since other jurisdictions have different requirements for compliance for continuing legal
education (CLE), The Florida Bar needs to ensure the programs meet the criteria set forth by the governing rules and polices.

There are two ways for members to report their completion of a CLE program from another jurisdiction. If The Florida Bar
has previously approved a program for CLE credit, a member can go online and post the course to his or her CLE record
with the five-digit course number provided by the sponsor of the program.

If The Florida Bar has not previously approved a program, the member will need to complete an application for course
attendance credit and submit it with the course outline, brochure and timed agenda for evaluation after completing the
program. The processing time is four to six weeks and is based on a member’s reporting deadline.

Please visit our website at www.floridabar.org/CLER to find all applicable forms, rules, policies and contact information.

~
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Contributing authors

The Out-of-State Division appreciates the articles sub-
mitted for this edition by our contributing authors. They
can serve as a resource to fellow division members who
might have a question regarding these authors’ areas of
expertise or if a referral is needed.

Ward P. Griffin, OOSD president, is an attorney with the
U.S. Commodity Futures Trading Commission in Wash-
ington, D.C. Serving in the Office of the General Counsel,
he provides legal counsel to the commission on a broad
range of administrative, regulatory and legislative issues.
He can be reached at ufward@hotmail.com.

Howard S. Krooks, JD, CELA, CAP, is a partner with El-
der Law Associates PA, with offices located in Boca Raton,
Aventura (N. Miami), Weston (Fort Lauderdale) and West
Palm Beach, Fla. He is of counsel to Amoruso & Amoruso
LLP, located in Westchester, N.Y. He splits his time between
New York and Florida, and counsels clients regarding New
York / Florida elder law and estate planning issues. He can

FloridaBarCLE
Audio CD /

Video DVD
products available

28 PRACTICE AREAS « OVER 200 PROGRAMS

For a complete list of CDs / DVDs,
visit www.floridabar.org/CLE.

Click “Order Online” and search by

City, Course Number, Sponsor or Title.

CDs and DVDs come with Electronic Course

Materials unless otherwise indicated.

be reached at hkrooks@elderlawassociates.com.

Arthur Spector concentrates his practice in business
bankruptcy cases and workouts. He served from 1984
through 2002 as a United States bankruptcy judge in the
Eastern District of Michigan, where he was chief judge
the last three years. He authored 170 published judicial
opinions, including 25 in the Dow Corning case.

Donald A. Workman, OOSD treasurer and State-to-State
editor, is a partner in the Business Group and head of
Baker Hostetler’s bankruptcy and creditors’ rights practice
in the Washington, D.C., office. His practice areas include
business bankruptcy, creditors’ rights, debtor reorganiza-
tions, general insolvency, stockbroker liquidations and
commercial litigation. He can be reached at 202/861-1602
or dworkman@bakerlaw.com.

Become a contributor! See submission information
on page 9.

State-to-State
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Apply
for CLE
credit for
out-of-
state
seminars!

The application is
available on the
Bar’s website.
Go to www.flabar.
org and click on
the headings in
this order to find
the form you
see below: CLE/
CLER-BSCR
Information and
Forms/CLE Forms
and Applications/
Course
Attendance Credit.

For more
information on
applying for out-of-
state CLE credit,
contact the CLER
department at
850/561-5842.

State-to-State

Continuing Legal Education
Application for Course Attendance Credit

The Florida Bar
Legal Specialization & Education
651 E. Jefferson Street
Tallahassee, FL 32399-2300
(850)561-5842 (Phone) (850)561-5660 (Fax)

R
QPR

ATTORNEY # NAME:

ADDRESS:

CITY:

PHONE:

ACTIVITY TITLE:

SPONSOR NAME:

DATE AND LOCATION OF COURSE:

PLEASE ATTACH A COURSE BROCHURE AND/OR OUTLINE WHICH:

(A) FULLY DESCRIBES THE COURSE CONTENT AND LEVEL OF PRESENTATION
(B) INDICATES THE TIME DEVOTED TO EACH TOPIC COVERED WITHIN THE PROGRAM
(C) INDENTIFIES THE INSTRUCTORS

CERTIFICATION CREDIT
Indicate if credit is to be assessed for Board Certification.

CERTIFICATION AREA(S):

TOTAL MINUTES ON INSTRUCTION: (EXCLUDING BREAKS, MEALS AND INTRODUCTIONS AND BASED ON A 50
MINUTE HOUR)

TOTAL CREDIT _ (TOTAL MINUTES DIVIDED BY 50 = CREDIT HOURS)

50

If requesting Ethics, Professionalism, Substance Abuse, and/ Mental lliness Awareness Credit, please check
appropriate box below.

[0 Ethics
[ Professionalism

[J Substance Abuse
[ Mental lliness Awareness\

NOTE: If you have completed the minimum number of required CLER hours, and are not seeking Certification credit, please do not submit
further courses for evaluation. There is no carry over of hours in Florida from one reporting period to the next.

You may submit this application to clemail@flabar.org with the proper documentation.

Materials submitted for CLE credit review will be discarded once the credit has been determined.
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope.

Fall/Winter 2011




The Florida Bar and LegalSpan:
Bringing online CLE to attorneys

Since August 2000, The Florida Bar
has been offering quality CLE programs
as online, on-demand seminars through
a partnership with LegalSpan. The popu-
larity of this type of delivery method has
been growing exponentially ever since.

With increasingly hectic schedules
and the rising cost of travel, attorneys
are turning to the Internet to meet their
educational needs. Online CLE programs
offer the flexibility of viewing programs at
your own pace, anytime, anywhere.

Whether a first-time or net-savvy user,
Florida attorneys are finding that online
CLE programs are time saving and easy
to use:

“I am very pleased to be able to
have these seminars made avail-
able to members of The Florida Bar.
With the format you have provided,
| feel that | am at the seminar, and
| have the materials which | can
download and save for future ref-
erence. Thanks for a great prod-

“l found this online seminar to be
convenient, understandable and
user-friendly. | will use this method
more in the future. Thank you for
this informational and convenient
seminar.”

—Gerald, West Palm Beach

“Excellent resource. A very con-
venient way to engage in continu-
ing education that has high-quality
speakers and content.”

—Bruce, Miami Beach

“This is the greatest thing ever in-
vented. | can now complete my
CLE requirements at home. Every-
thing was so easy. Thank you.”
—Sheila, Largo

“Terrific site and material. It makes it
much easier to get CLE credit, and
makes the materials much more
useful since they can be viewed
multiple times.”

—Thomas, Brandon

uct well presented and technically
friendly!”
—Andrew, Live Oak

With the explosion of MP3 players
and iPods in the market, LegalSpan
developed the technology to enable The

Florida Bar to introduce downloadable
audio versions of its CLE programs.
Since its inception in March 2006, the
downloadable versions of The Florida
Bar’s CLE programs have become as
popular a method of obtaining educa-
tion as online CLE. “We want to foster
greater collaboration among members
and a more vibrant educational dialogue.
Attorneys learn best at their own pace, in
their own way, in a comfortable environ-
ment. Our online options give members
educational content when and where
they want it,” says Programs Division
Director Terry Hill.

The Florida Bar’s catalog of online
and downloadable programs is robust,
offering more than 200 programs, cover-
ing all practice areas. Attorneys are able
to enjoy time and money savings, without
sacrificing content, by participating in
these types of programs. The complete
catalog of Florida Bar CLE courses can
be viewed at www.floridabar.org/cle
by accessing the LegalSpan link under
Online Courses.

Stay current on ethics:
Free publication now available

In the past, out-of-state Florida Bar members have found that it can be difficult to stay abreast of ethics developments in
Florida. Now, two free resources are available to help you stay current in this important area.

The “2009 Florida Legal Ethics Review” by Tim Chinaris is available free of charge. This comprehensive compendium
concisely summarizes developments in Florida legal ethics during 2009, including rule changes, cases and ethics opinions
of interest. Arranged topically, the subjects covered are: Rule Changes (including Proposed Rule Changes); Advertising;
Attorney-Client Relationship; Candor Toward the Tribunal; Confidentiality and Privileges; Conflicts of Interest (Including
Disqualification); Disciplinary Proceedings; Fees (Including Attorney’s Liens); Ineffective Assistance and Right to Counsel;
Law Firms; Legal Malpractice; Professionalism; Public Official Ethics and Public Records; Rules and Ethics Opinions; Trial
Conduct; Trust Funds; Unauthorized Practice of Law; and Withdrawal From Representation.

To get your free copy, just send an email request to tchinaris@gmail.com. A copy will be emailed to you in PDF format.

And stay up-to-date with legal and judicial ethics on a daily or weekly basis by visiting the comprehensive ethics website
“sunEthics” (www.sunethics.com). This site offers summaries of cases and ethics opinions as they are released; links to
everything related to Florida legal ethics, judicial ethics, bar admissions and professionalism; and links to ethics resources
throughout the nation.
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Join The Florida Bar’s Out-of-State Division today
and receive...

2 [Rlours of [Free [Ednies Craalfty

Just $30
Join The Florida Bar Out-of-State Division and receive
access to the

Annual Free Ethics Audio

Just another way the Out-of-State Division assists attorneys
who are out-of-state members of The Florida Bar.

Join today!

The Florida Bar Out-of-State Division Membership Request (item # 8161001)

Name

Florida Bar Number
Address

Phone: (

City/State/ZIP

Signature

Mail with check to: The Florida Bar, 651 E. Jefferson St., Tallahassee, FL 32399
Contact: Arlee J. Colman, program administrator, acolman @flabar.org, for information.
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The Continuing Legal Education Committee,
the Alternative Dispute Resolution Section,

and the Consumer Protection Law Committee
THE

Arbitration Clauses and Class
Al Action Waivers in Consumer
Sl Contracts: Perspectives from
the Bench and Litigants
COURSE CLASSIFICATION: INTERMEDIATE LEVEL

Audio CD / Video DVD Available

Recorded June 24, 2011 at The Florida Bar Annual
Convention, Gaylord Palms, Orlando

Course No. 1378C

. CLE OPPORTUNITIES .

LECTURE PROGRAM

Discussion with Paul Bland and Andrew Sandler
Moderated by Justice Lewis including question and
answer session

The course material covered is AT&T Mobility LLC v.
Concepcion Opinion; Supplemental Brief — Kentucky;
Supplemental Brief — Cruz; Sprint Brief, and the Arbitration
article: http://www.floridabar.org/cmdocs/cm410.nsf/WDOCS/
B9983893198C01DB852578BE0051CFC7

CLER PROGRAM
(Max. Credit: 4.0 hours)

General: 4.0 hours
Ethics: 0.0 hours

CERTIFICATION PROGRAM
(Max. Credit: 3.0 hours)

Civil Trial: 3.0 hours

Q AUDIOCD (1378C)

* $135 plus tax (section member)

* $170 plus tax (non-section member)
(includes electronic course material)

Q DVD (1378D)
* $250 plus tax (section member)
* $275 plus tax (non-section member)

(includes electronic course material)

To order audio CD/DVD, go to
FLORIDABAR.ORG/CLE

and search by course number 1378C.

The Florida Bar Continuing Legal
Education Committee and the Alternative
Dispute Resolution Section present

Bl ADR and The Bar: Introduction

FLORIDA

s to Grievance Mediation and

CLE
- Fee Arbitration

COURSE CLASSIFICATION: INTERMEDIATE LEVEL

Audio CD / Video DVD Available

Recorded September 23, 2011
Hilton Walt Disney World Resort ¢ Lake Buena Vista

Course No. 1383R

LECTURE PROGRAM
Welcome
Overview of Chapter 14 — Rules
Primer on Attorney’s Fees and Costs
Conducting a Florida Bar Mediation
Conducting a Florida Bar Arbitration
Professionalism

CLER PROGRAM
(Max. Credit: 4.5 hours)
General: 4.5 hours
Ethics: 3.5 hours
Professionalism: 1.0 hour

O AUDIOCD (1383C)

* $145 plus tax (section member)

* $180 plus tax (non-section member)
(includes electronic course material)

O DVD (1383D)
* $250 plus tax (section member)
* $275 plus tax (non-section member)

(includes electronic course material)

To order audio CD/DVD, go to
FLORIDABAR.ORG/CLE
and search by course number 1383C.
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MEMBER BENEFITS

The Florida Bar ¢ 651 East Jefferson Street ¢ Tallahassee, Florida 32399-2300
www.floridabar.org/memberbenefits ¢ 850/561-5600 ¢ 800/342-8060

LEGAL RESEARCH

ABA PUBLICATIONS www.ababooks.org
100’s of books in a variety of formats. Rigorously reviewed to offer

highest quality information & presentation.
ref. #PAB6EFLB for 15% discount

CCH ASSOCIATION http://tax.cchgroup.com/members/tfb
Savings up to 30% off industry-leading tax and accounting books.
Use ref. #Y5604 at check out.

FASTCASE NATIONAL LAW LIBRARY ¢ 866-77-FASTCASE

Comprehensive 50 state and federal case law databases. Unlimited
dual column printing. 80% discount off retail.

FREE FLORIDA CASE LAW at www.floridabar.org.

LEXISNEXIS 866-836-8116 * www.lexis.com/flabar

Flexible research and big savings. Shepard’s® and exclusive content make
research easier. Unique offerings,affordably priced and easy to customize.

BANK PROGRAMS

AFFINISCAPE 866-376-0950 « www.affiniscape.com/floridabar

Law Firm Merchant Account. Members can save up to 25% off credit
card processing fees.

BANK OF AMERICA
800-932-2775 * www.bankofamerica.com/floridabar

Apply Online or toll-free! Affinity credit card. CD’s, Money Market, free
checking: (Code: LAAZZ).

INSURANCE

BUSINESS PLANNING CONCEPTS, INC.
800-282-8626 * www.memberbenefits.com

Medical, disability, life, hospital, AD&D, long term care, retirement

programs, workers’ comp, pet insurance & more.

CELEDINAS INSURANCE GROUP
www.celedinas.com/florida-bar

Offers excess personal liability coverage, up to 60% discount.

FLORIDA LAWYERS MUTUAL (FLMIC)
800-633-6458 ¢ www.flmic.com

Lawyer-created liability carrier.

GEICO 800-368-2734 * www.geico.com
The GEICO Auto Insurance Program offers car insurance with 24-hour
service. Bar members may qualify for additional discounts.

JURISCO 800-274-2663 * www.jurisco.com
Civil court bonds by phone in 24 hrs.

BUSINESS / COMPUTERS / SUPPLIES

PRODOC 800-759-5418 * www.prodoc.com
ProDoc” legal forms software. Family, EP/Probate & more.

STAPLES 800-3STAPLE * www.staples.com
Office supplies, furniture and technology.

SUBSCRIPTION SERVICES, INC.
800-289-6247 » www.buymags.com

GIFTS & APPAREL

ANN TAYLOR www.floridabar.org/memberbenefits
Chic, smart and sophisticated. 20% off $100 or more.

THE BILLABLE HOUR COMPANY

www.thebillablehour.com/flabar.php
Wide selection of gifts for lawyers and legal professionals. Save 10%
with code: FLABAR.

BROOKS BROTHERS
866-515-4747 » membership.brooksbrothers.com

Enroll for your Corporate Membership Card and Save 15% on regular
and everyday value priced merchandise. Enter your Organization ID
#10320 and your Pin Code #97352.

JOS. A. BANK CLOTHIERS
800-285-2265 * www.josbank.com ¢ Code: 91861

Specializing in men’s clothing Save 20% with the JoS. A. Bank Corporate
Discount Card. (Sale items excluded). Call for FREE Corporate Card.

MAILING & DELIVERIES

FEDEX 800-636-2377 * www.1800members.com/flb
Save up to 26% on Fed Ex shipping services.

UPS 800-325-7000  www.savewithups.com/floridabar
Discounts on services.

AUTOMOBILE RENTALS

www.alamo.com ¢ 800-354-2322
ref. #93718

www.avis.com ¢ 800-331-1212
Avis Preferred Renter fees waived. ref. #A421600

BUDGET www.budget.com ¢ 800-527-0700
Year round discounts from Budget. ref. # Y067600

HERTZ www.hertz.com ¢ 800-654-2200
Hertz #1 Club Gold fees waived. ref. #152030

NATIONAL www.nationalcar.com ¢ 800-227-7368
National Emerald Club fees waived. ref. #5650262

VACATIONS / THEME PARKS

ORLANDO VACATION DISCOUNTS: from the Orlando Magical
Getaway Travel Club. Florida Bar Members can easily join by
going directly to www.orlandoinfo.com.

THEME PARK CLUB MEMBERSHIPS:
Universal Studios Wet & Wild Orlando
www.floridabar.org/memberbenefits

ALAMO
Year round discounts from Alamo!

AVIS

For information on ALL Bar Membership Services, visit www.floridabar.org/memberbenefits
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