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Banks continue to pursue non-judicial
foreclosures of mortgages in
Florida Legislature

2011 legislation regarding commercial properties fails
by Robert P. Charbonneau
Within the last
several years, the
banking lobby in
Florida (principally the Florida
Bankers Association) has introduced several bills
that seek to adopt
non-judicial forer. charbonneau
closure procedures.
These bills have varied in scope and
breadth from year to year. This past
legislative session, the banking lobby
introduced House Bill 799 (Draft B)
and Senate Bill 1288 (together the
“bill”), which proposed non-judicial
foreclosure of mortgages on commercial properties. Stated reasons for
the bill, as well as prior iterations
of this type of legislation, include an
overly crowded foreclosure docket
and recently, in comments made at
The Florida Bar Mid-Year meeting
by Governor Rick Scott, a suggestion that the judiciary itself may be
slowing down the process. During his
remarks, Governor Scott stated that
a crowded foreclosure docket makes
business access to the courts more
difficult and discourages businesses
that may be contemplating relocation
to Florida, thereby slowing economic
growth in our state.
Little disagreement exists that,
beginning in 2008, the Florida state
court system was unprepared to handle the crush of civil filings related
to what has now been commonly referred to as the “foreclosure crisis.”
In August 2009, mortgage foreclosure filings in the state of Florida
reached a record level of 403,477
cases (Florida State Courts Annual
Report 2009-2010). While that number has declined significantly over the
last two years, much of the decline
can be attributed to the suspension
of mortgage foreclosure filings and

State-to-State

prosecution of pending cases due to
so-called “robo-signer” scandals that
have rocked the banking and mortgage-backed securities industries.
Taking mortgage foreclosures out
of a judicially supervised process
and placing them into the hands of
a for-hire trustee who is essentially
accountable to no one would be a
dangerous erosion of substantive
and procedural due process rights
that property owners in Florida have
maintained for over 150 years.

Historical perspective
With the passage of the Act of
1853, Florida became a “lien theory”
state (as opposed to a title theory
state) 158 years ago. In a lien theory
state, the lender (or mortgagee) with
respect to a loan made to a borrower
has a security interest in the form of
a lien (or mortgage) in the property;
the borrower retains title to the mortgaged property.
In a title theory state, the mortgagee with respect to a loan made to
a borrower is vested with the legal
title to the property and retains that
title until the debt is paid in full. The
borrower, or grantor, retains possessory rights and “equitable title,” and
otherwise has full use of the property
for the mortgage term. When the loan
is paid off, legal title is restored to the
borrower.
Very real differences between lien
theory and title theory states reveal
themselves when a borrower defaults
under a mortgage. “Default, in a Title
state, may allow the mortgagee private remedies. Under Florida law,
if the mortgagor does not pay the
mortgage or otherwise defaults, the
mortgagee’s remedy is to foreclose in
the equity court and seek a judicial
sale of the property” (Hon. Thomas E.
Baynes, Jr., Florida Mortgages, page
xii). Hand in hand with the foreclo3

sure in the equity court is the borrower’s right to redeem the property.
“It is important to know … that the
Lien Theory states, such as Florida,
recognize the mortgagor’s equity of
redemption much more strongly than
do states accepting the Title Theory”
(Id).

Current state of the law
Current state law on mortgage
foreclosure is codified at Section
697.02, Florida Statutes, which
states: “A mortgage shall be held
to be a specific lien on the property
therein described, and not a conveyance of the legal title or of the right
of possession.” In Georgia Casualty
Co. v. O’Donnell, 109 Fla. 290, 147 So.
267 (Fla. 1933), the Florida Supreme
Court stated the following regarding
foreclosure in the state of Florida:
At common law a mortgagee took
legal title to the mortgaged property,
and foreclosure’s primary purpose
was to terminate the mortgagor’s
right to redeem. In Florida a mortgage is a mere lien, and does not
vest title in the mortgagee. Under
the statute the mortgagee has only
a lien, and foreclosure is for the purpose of enforcing it. Strict foreclosure
in this state is not permitted, but the
equitable remedy of the mortgagee
is a sale of the property to pay his
debt. As noted by Judge Baynes,
in his well respected treatise on
Florida mortgage law, “[t]he rights
of the mortgagor in his property
are paramount in Florida” (Florida
Mortgages, §1-1, page 2).

The judicial foreclosure process in
Florida commences with the filing of
a complaint by the lender, naming
all parties with an interest in the
property being foreclosed. The lender
is required to serve the complaint in
continued, next page
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accordance with Chapter 48, Florida
Statutes (Process and Service of Process), and the Florida Rules of Civil
Procedure, which generally require
personal service on the defendants.
The defendants have 20 days either
to serve an answer and affirmative
defenses or to move to dismiss the
complaint. If the lender believes there
are no disputed facts, the lender can
file a summary judgment motion,
which requires at least 25 days’ notice
before the hearing on the motion. Ultimately, the court will adjudicate, either through the summary judgment
process or, if there are disputed facts,
a trial, the lender’s entitlement to the
foreclosure remedy, the priority of
any other lien interests, any alleged
defects in the lender’s documentation
and any other affirmative defenses
raised by the borrower or other parties with an interest in the property.
In addition, lenders have available to them another process to expedite a mortgage foreclosure. Section
702.10, Florida Statutes, commonly
referred to as the “Order To Show
Cause” Statute (the “OTSC Statute”),
is an excellent and often underutilized tool for lenders to recover their
real property collateral more quickly
and less expensively, and can be invoked by any lender in any foreclosure case (commercial or residential).
The OTSC Statute provides lenders
with the potential to obtain property
quickly and to preserve deficiency
rights. In non-residential cases, it
also provides the lender the ability
to request that the borrower continue
making mortgage payments during
the pendency of the proceedings. To
invoke the OTSC Statute, the lender
must file a verified complaint that
contains factual allegations sworn to
by the lender or lender’s representative, properly serve the complaint in
accordance with Chapter 48 and the
Florida Rules of Civil Procedure and
request that the court issue an order
directing the borrower to show cause
why foreclosure should be denied.
This order effectively asks the borrower to come before the court and ex-
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plain, given the sworn allegations of
the complaint, why a final judgment
of foreclosure should not be entered.
The hearing on the order to show
cause must be held within 60 days of
the date of service of the order (but
at least 20 days after service). This
process is in rem only, as the lender
may only use the OTSC Statute to
obtain possession of the real property.
However, the OTSC Statute leaves
undisturbed the lender’s ability to
pursue a deficiency judgment in a
separate count of the complaint.
Service on the defendant of the
order to show cause may be made
by mail so long as the original complaint was served in accordance with
Chapter 48, et seq., and provides the
borrower with the requisite procedural due process as enacted by the
Legislature. If the borrower cannot
adequately show cause to the court
why foreclosure of the lender’s mortgage interest should not occur, the
court will enter a final judgment in
favor of the lender. Even if the borrower does show cause, the court is
still required to consider whether the
lender is likely to prevail in the action
and, if so, may require the borrower to
make mortgage payments during the
pendency of the foreclosure proceeding. The process set forth in the OTSC
Statute already adequately addresses
the stated concern by lenders that so
many borrowers in foreclosure cases
have abandoned their real property,
subjecting it to vandalism, fire, theft
or destruction.

Other states have nonjudicial foreclosure
statutes, so why not
Florida?
A number of states have non-judicial foreclosure processes, and some
in Florida’s legal and financial communities ask: Why not Florida? To
answer the question, one need look no
further than the near-daily reports of
various scandals plaguing the banking industry, the most notorious being
the so-called “robo-signer” scandal.
Earlier this year, the Office of the
Florida Attorney General, Economic
Crimes Division, released a report
on mortgage foreclosures in Florida
entitled Unfair, Deceptive and Unconscionable Acts in Foreclosure Cases.
The report was accompanied by a
4

PowerPoint presentation that walks
the reader through the root causes of
the robo-signing scandals.
As detailed in the Attorney General’s report, when a mortgage customer obtained a loan to purchase
a home or other real property, the
original note and mortgage used to
be maintained by the lending bank
in a vault or other secure storage
facility. As more Americans pursued
the dream of home ownership, the
mortgage industry grew, and bankers realized they could cash out the
mortgages they had been originating
by selling the notes and mortgages
to third parties. With increasing frequency, these mortgages and notes
were sold to mortgage trusts. Each
trust typically held a bundle of 5,000
notes, the payment of which was secured by mortgages on the underlying
real properties. The notes in these
trusts often had face values totaling
in the billions.
These trusts, and the notes and
mortgages in them, were bundled
into so-called Mortgage-Backed Securities, or MBS, which were then
sold to investors. Sometimes the
notes and mortgages in these trusts
were assigned, sold and resold before
they made their way to the trustee of
the trust. Rules were therefore needed for how the MBS trusts operated,
serviced the notes, disbursed funds
and enforced note obligations upon
default. These rules were set forth
in pooling and servicing agreements.
If the process did not work properly,
sometimes a note, a mortgage or
both documents could—and often
did—get lost. Other times, document
custodians did not always follow
proper procedures under the pooling
and servicing agreements. As the
mortgages and notes changed hands,
MBS trustees and servicers often
did not keep up with the requisite
assignments necessary to transfer
ownership of the mortgage documents legally, and therefore, ownership of the various mortgages, from
one bank to another. Keeping track
of the ownership of these instruments
is important because the holder of
a note is the only one that may sue
on it, and only the holder of a mortgage may foreclose that mortgage.
A valid assignment transfers the
ownership of the mortgage and allows the assignee to obtain standing
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to commence a foreclosure action if
the obligor on the note stops making
mortgage payments.
As notes and mortgages were
transferred from one lender to another, and with greater frequency as the
popularity of MBS grew, assignments
were sometimes not properly made,
or not made at all. When enforcement
of a mortgage became necessary, it
sometimes became difficult to determine who had title and ownership of
a mortgage and note. As defaults occurred with greater frequency in the
latter part of 2008, keeping up with
exactly which institution owned what
loan became increasingly chaotic.
To keep up with the mortgage
and note transfer process, banks appointed individuals to execute the
mortgage and note assignments. Unfortunately, many individuals appointed by the banks to execute these
assignments knew nothing about
the documents they were signing.
Because these individuals simply
signed the documents as they were
told, the popular press pejoratively,
albeit accurately, began referring to
them as “robo signers.” Such individuals included bank employees; law
firm employees, including lawyers,
paralegals and even secretaries; and
document preparation and processing company employees. Thousands
and thousands of assignments were
signed in this fashion on a weekly
basis. What made the robo-signing
scandal so egregious is that, in sworn
testimony taken from certain robo
signers, these individuals attested
to falsifying witness signatures on
mortgage documents, falsifying notary seals, falsifying affidavits attesting to the accuracy of the documents
being signed and sometimes simply
falsifying the mortgages and notes
themselves.
These practices were discovered
over the course of foreclosure proceedings, proceedings supervised by
Florida courts. Without the supervision of an independent judiciary,
these practices may have gone unnoticed altogether. Banks in Florida
and elsewhere are having obvious
difficulties meeting the requirements
for foreclosure. In response, however,
the Bankers Association of Florida
has introduced legislation designed
to lower those requirements even
further.

State-to-State

What the last bill proposed
While the Bankers Association
has attempted to have the Florida
Legislature pass non-judicial foreclosure bills for both residential and
commercial property, this year’s efforts focused solely on commercial
property. A number of issues existed
regarding the bill’s violation of due
process requirements and failure to
protect the due process rights of land
owners and others with an interest in
the property being foreclosed. The following is a summary of these issues.
Instead of filing a foreclosure
complaint with the court and serving that complaint and summons
in accordance with Chapter 48 and
the Florida Rules of Civil Procedure,
the last bill proposed to allow the
mortgage lender simply to appoint
a private trustee. Rather than personally serving the borrower, that
trustee would have provided to the
borrower, by certified mail, return receipt requested, notice of the trustee’s
intent to foreclose upon the lender’s
mortgage. Once the property was sold
by the trustee, the lender would have
preserved its rights in all respects
to pursue the borrower for any deficiency in the amount between its
remaining mortgage indebtedness
and the amount for which the property could be sold, regardless of the
borrower’s conduct during the term
of the mortgage or the course of the
non-judicial foreclosure process.
After providing the borrower with
the combined notice of default and
notice of foreclosure, the borrower
would have had only 15 business days
after receipt of the notice to object
in writing to the trustee, using the
preapproved objection form provided
for in the bill. Then, and only then,
would the foreclosing creditor have
been required to proceed with a judicial foreclosure action, but only as
to the specified default to which the
borrower objected. The bill did not
provide for assertion of “affirmative
defenses” or counterclaims, which the
borrower, or any other party with an
interest in the real property, would
have the right to assert in a judicial
foreclosure.
The notice to be provided by the
trustee would have been by certified
mail, commercial delivery service
or delivery service permitted by the
5

agreement between the borrower and
the lender, return receipt requested,
and by first-class mail or permitted
delivery service, postage prepaid. If
the trustee did not perfect service
within 30 days of the sending of the
notice, then the trustee would have
been required to perform a diligent
search and inquiry to obtain a different address for the borrower or
junior interest holders. If that inquiry produced an address different
from the original notice address, the
trustee would have been required
to mail a copy of the second notice
by certified mail, registered mail or
permitted delivery service, return
receipt requested, and by first-class
mail or permitted delivery service,
postage prepaid, to the new address.
Notice would have been considered
perfected under the bill upon the
trustee’s receiving the return receipt
bearing the signature of the borrower
or junior interest holder within 30
calendar days after the trustee sent
the notice. If notice was not perfected
after a diligent search and inquiry
and the notice was not returned as
undeliverable, the trustee could have
perfected notice by publication in a
newspaper of general circulation in
the county or counties in which the
commercial real property was located.
The last bill expansively defined
commercial real property by defining “commercial property” to include
property used by the owner for “other
than for personal, family or household
purposes.” Some property owners operate a home-based business out of
their homestead, which under the
language of the last bill, would have
exposed residential, even homestead
property, to non-judicial foreclosure.
As well, some property that is likely
intended to be subject to non-judicial
foreclosure might have been deemed
to be excluded by that definition. Consider, for example, a “family business”
or a “family counseling center” or a
“family physician’s practice” operated out of what would otherwise be
residential real property.
The last bill did not define “interest
holder” to include certain parties such
as a short-term possessory interest
holders (a tenant for less than one
year), an heir of a decedent owner,
beneficiary of a trust, etc. Under the
continued, next page
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bill proposed this year, and unlike
a judicial foreclosure process, those
persons would have received no notice and would have had no rights.
This deprivation of notice would violate procedural due process rights.
Alternatively, if by their exclusion
those interests were left undisturbed,
then a purchaser under a non-judicial
foreclosure process would not acquire
title free and clear of those interests, an infirmity that could lead to
title challenges. The last session’s
bill was, at best, entirely unclear on
the method of notice, or even requirement of notice, on a variety of junior
and other interest holders in the real
property to be foreclosed.
Moreover, junior lienors, who did
receive notice of the non-judicial
foreclosure under the terms of the
last bill, would not have been provided an objection form, arguably
preventing such lienors from objecting absent filing an original proceeding with the circuit court. It is not
unusual for a “second mortgagee”
to contest the priority of the “first,”
particularly after a refinance. Presently, in a judicial foreclosure, the
court determines who really is “first.”
There was no mechanism under the
last bill to make that determination.
The “second” mortgagee would have
had to sue for an injunction to stop
the foreclosure. Similarly, bona fide
defenses, such as “marshalling of
assets,” would not have been available under the last bill. As a further
example, a construction lienor who
worked on a portion of the property
(an outparcel, for example) may now
ask the court to “marshal the assets”
so the lender can foreclose all of the
property except the outparcel (if the
value is sufficient), and the outparcel
will be left for the construction lienor
to foreclose. That could not happen
under the last bill—the construction
lienor would have had to file for an
injunction to stop the non-judicial
foreclosure.
Because there was no independence requirement for the trustee
in the last bill, anyone could be a
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trustee, even a bank employee or a
bank lawyer. Under the last bill, no
independent third party would be
required to review the procedure,
the amounts requested, the nature
and validity of the default, the validity of the bank’s paperwork or the
fairness and due process issues associated with the foreclosure, all of
which would be reviewed in a judicial
foreclosure process.
Under the last bill, if within 15
business days the obligor objected to
the use of the foreclosure procedure
for a “specific default,” the creditor
would have had to proceed to a judicial foreclosure for the specified
default. However, the bill did not
provide for assertion of “affirmative
defenses” or counterclaims, which the
borrower, or any other party with an
interest in the real property, would
have the right to assert in a judicial
foreclosure process.
Under the last bill, if a dispute
arose as to whether a particular
objection was sufficient to stop the
non-judicial foreclosure process, the
borrower’s only recourse would have
been to file for emergency injunctive
relief. In other words, if the borrower
objected to a basis for the non-judicial
foreclosure, and the bank disagreed
with the basis, then the borrower’s
only recourse would be to file a lawsuit to enjoin further foreclosure.
The assumption under the last
two non-judicial foreclosure bills was
that, in a non-judicial foreclosure procedure, the lender is always correct as
to the amount of default, the nature
of the default and the calculations of
payments, interest, etc. Recent history has confirmed that lenders are
often wrong about the amount and
nature of defaults in mortgage documents, especially in light of secondary market transactions, servicing
agents’ sloppiness, etc. No effective
means has been provided to challenge
these matters in any bill introduced
in the Legislature to date.
The notice provisions in the last
bill were inadequate. If the borrower
did not pick up the “return receipt
requested” notice, the bill would have
allowed the lender/trustee to publish
notice in a newspaper that is not
actually widely circulated. In short,
the property owner might never have
received actual notice of the foreclosure, and property could have been
6

taken without notice … a major due
process problem.
The lender would have had the
ability to set its own costs, fees, interest, etc., unilaterally without judicial
review or third party oversight.
After the foreclosure, the lender
would have had the right to seek
a deficiency judgment (or arguably
judgment on a guaranty) in court.
The only defense the borrower would
have had is the “adequacy of the price
obtained at the foreclosure sale,” and
the borrower would have had the
burden of proof regarding its inadequacy. Most sales are accomplished
for a nominal sum “credit bid” by the
lender. The last non-judicial foreclosure bill did not provide a means to
challenge the lender’s unilaterally
calculated judgment amount, including attorney’s fees and costs, which
could be significant, given the lack
of checks and balances, as well as
the calculation of late charges and
post-default interest. A potential for
abuse exists any time one party has
unilateral, unchecked power; the bill
would have provided lenders just that
kind of unbridled power.
The only recourse for a lender’s
wrongful or material violation of the
proposed statute would have been
damages. Under the last bill, the owner would lose his or her property even
if the lender was absolutely wrong.
Also, trustees would have been liable
only for intentional violations, which
are difficult to prove given the intent
element, making trustees virtually
free of any responsibility for their
own negligence.
The bill proposed to eliminate the
historic right of redemption after
issuance of a certificate of sale. Although the right of redemption has
been part of Florida foreclosure law
for many generations, with one stroke
of the pen, that longstanding right
could have been eliminated.
The last bill might have had other,
unintended consequences. For example, and as referenced above, the
Florida Constitution provides the
circuit courts with the exclusive jurisdiction over matters of equity. Section
§702.01, Florida Statues, provides
that all mortgages shall be foreclosed
in equity, imbuing the circuit courts
of our state with the exclusive jurisdiction over the foreclosure process.
Among other problematic provisions,
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the bill proposed that, in the instance
of a conflict between the provisions
of the bill and Chapter 702, Florida
Statutes, or other applicable law, the
provisions of the proposed bill, if it
had been enacted into law, would prevail, making the legislation patently
unconstitutional on its face.
The last bill also sought to address a nonexistent crisis where commercial foreclosures are concerned
because such cases make up a very
small part of all foreclosure cases
filed in Florida. Based upon statistical information set forth in the table
below, and maintained by the Office of State Courts Administrator,
commercial foreclosures filings, as
a percentage of all foreclosure filings, represent a small fraction of
foreclosure cases working their way
through Florida’s courts. This bill,
if passed, would have represented a
sharp departure from over 150 years
of judicially supervised foreclosures,
and it was proposed as a remedy to
a problem that simply does not exist.
The bill did little to address judicial
overload, which generally is the result of residential foreclosures, which

were not addressed in the bill. The
State Courts Administrator compiled
the statistics below.
In short, out of almost 100,000
foreclosure filings, less than 4,000
(3.6%) were commercial foreclosures.
Moreover, the bill would not have
eliminated most of those 4,000 cases
because, in most instances, the lender
will wish to pursue the guarantor or
to seek a deficiency, and that must be
done in court. Also, the objection procedures built into the bill would have
meant that some foreclosures would
have been directed to the courts in
any event. Given the inability and
lack of standing that junior lienors
had under the bill to object, an increase in emergency injunction suits
could have been expected.
Even if the last bill had become
law, implementation would have
been problematic. This is because at
present, many if not most of existing
mortgage documents in Florida provide for a judicial foreclosure process
after default. Therefore, unless the
borrower and lender agree to a nonjudicial process by way of a novation
or other amendment to the mortgage

FY 2010-2011 YTD

Commercial Filings

Total Filings

% of Filings

$0 - $50K
$50K - 250K
$250K +

237
909
2,418

10,247
63,882
23,730

2.3%
1.4%
10.2%

Total

3,564

97,859

3.6%

ur
Mark Yo
r!
Calenda

document, the non-judicial foreclosure process envisioned by the last
bill would likely have been unavailable to most lenders under already
existing mortgages.
Ironically, in the Florida Attorney General’s report cited above,
proffered solutions for the mortgage
foreclosure crisis in Florida included
assuring the integrity of the judicial
foreclosure process and assuring the
due process rights to foreclosed-upon
homeowners through proper service
of process on the property owner,
proper standing to sue by the plaintiff
lending institutions and substantive review of the paperwork prior to
foreclosure. These recommendations
would be impossible to implement in
the absence of a judicially supervised
foreclosure process.
Passage of the bill was defeated,
but similar bills will likely be introduced in future sessions. Before
our Legislature should even consider
a non-judicial foreclosure process,
banks need to show more responsibility, perhaps even honesty, before the
people of Florida can trust them with
a non-judicial foreclosure process.
Members of the Non-Judicial Foreclosure Study Group of The Florida
Bar Business Law Section Bankruptcy/UCC Committee contributed
to the paper from which this article
is excerpted. The author is the study
group’s chair and reporter.

Florida Bar Meetings
Board of Governors
Oct. 18-23, 2011, Charleston Place, S.C.
Dec. 7-11, 2011, The Ritz Carlton, Amelia Island, Fla.
The Florida Bar Midyear Meeting
Sept. 21-24, 2011
Hilton Walt Disney World Resort, Orlando, Fla.
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President’s message:

An exciting new year
by Ward P. Griffin, President
As we embark
on a new Bar year,
I am honored to
have been elected
to serve as president of the Outof-State Division.
We stand as one of
only two divisions
within The Florida
w. griffin
Bar, promoting the
interests of the more than 14,000
Bar members who reside or practice
beyond Florida’s borders.
The Executive Council of the OOSD
has been working to craft plans for
the coming year and beyond. I would
like to take a moment to provide you
with some details.
First, the OOSD will continue its
popular Free Ethics CLE program.
All division members should expect
to receive an email in September announcing the availability of the free
ethics CLE, with instructions on how
to access it. To receive this benefit, be
sure you are current on your division
dues!
Second, the OOSD is looking for-

ward to hosting another series of
networking happy hours this winter. The first of these will coincide
with the out-of-state meeting of the
Board of Governors of The Florida
Bar. All out-of-state members are invited to attend a joint reception with
the BOG, scheduled to take place on
Thursday, October 20, at Charleston
Place in Charleston, S.C.
Beyond the networking happy
hours, if you have ideas on networking opportunities in your area, we welcome and appreciate your thoughts
and—most important—your willingness to volunteer.
Third, the OOSD has reexamined its overall CLE program and
is studying how the program may
be improved. Our ultimate goal is to
provide relevant, cost-effective CLE
opportunities for our members. Further details will be forthcoming, and
I look forward to updating you soon.
Fourth, the OOSD has launched
a new Student Member Program,
with the goal of reaching out to law
students who have an interest in
becoming involved with the division.

We are working with the new Law
Student Division of The Florida Bar
Young Lawyers Division to spread the
word on this initiative.
Moving forward, the Executive
Council of the OOSD will work diligently to represent and promote your
interests as out-of-state members of
the Bar, and likewise will strive to
provide useful benefits to all duespaying members of the division.
We have much work to do, and with
that comes many opportunities for
further involvement with the OOSD.
If you would like to become more
actively involved with the division, I
hope you will not hesitate to contact
me directly. We could use your help!
This will indeed be an exciting year
for the OOSD, and I look forward to
working through it with you.
The author is an attorney with the
U.S. Commodity Futures Trading
Commission in Washington, D.C. The
statements contained in the article
reflect the personal views of the author and do not necessarily reflect the
views of the CFTC.

LOMAS — Here for you!
If you have questions or concerns about the management of your practice,
our LOMAS Practice Management Advisors are an invaluable resource.
•
•
•
•
•

Developing Business
Management Practices within
the Law Firm Today to Promote
Efficiency and Professionalism
for the Law Firm Tomorrow

Law Office Management
Law Office Software
Marketing
Law Office Finances
Malpractice Avoidance

Starting, closing or merging... LOMAS provides assistance.
The Law Office Management Assistance Service of The Florida Bar

Call Toll-Free: 866.730.2020

Or visit us on the web at www.floridabar.org/lomas
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Let’s have an exciting year and
grow your Out-of-State Division
Welcome to our new president, Ward Griffin. We look forward to working with
Ward to grow your division.
The president’s column is about the division’s areas of focus this year: improving the
free ethics CLE program; networking gatherings; enhancing relevant cost-effective
CLE; developing a student member program; promoting the OOSD’s interests in The
Florida Bar; and increasing involvement by OOS lawyers. Please consider the details
Ward has provided in his column. We hope our approach in the State-to-State and
our other endeavors demonstrate our resolve.
You’re reading our latest edition of the all-cyber version of State-to-State. You
d. workman
should be receiving a link to each edition of the newsletter that allows you to view
the articles online in color at your desk or on your mobile device. Of course, you can
also choose to print it and take it with you. We hope you’ll agree with this step forward.
We have more articles from new contributing authors this month. Your publication continues to grow.
And we’d like even more! You’ll see throughout the State-to-State our requests for contributing authors.
Our content continues to increase because of you. We feature our contributing authors prominently
in our publication and include the information you’d like others to read about your practice. We have
two goals here: to present your ideas to a broad audience and to introduce the readers to you. We’re
not shy—we want to help you grow your practice.
We continue to work with your OOSD president, Ward Griffin, to reach more members. Our goal is to
continue to increase membership in the division. We’ve enjoyed great success with receptions in various
cities. Another effort involves expanding the attraction of the State-to-State, especially to advertisers.
By doing so, we can expand services provided to OOS lawyers. It should be a win-win for everyone.
So, send us your articles and we’ll get you published as quickly and as often as we can. And by all
means, please let us know how we can serve you better. Please feel free to contact me at dworkman@
bakerlaw.com or by telephone at 202/861-1602. We also look forward to seeing you at one of the local
receptions.
—Don Workman, editor
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Author! Author!
The Out-of-State Division offers its membership a valuable forum for the exchange
of information on legal issues affecting our
interstate practices. To be truly effective, it
is essential for a large cross section of our
members to contribute articles, news and
announcements to this newsletter.
For those of you who would like to see
your work in print, the rules for publication
are simple: The article should be related to
a subject of general interest to legal practitioners with multijurisdictional practices.
Articles focused on your home state are
less appealing than issues impacting a
number of jurisdictions.
Please send documents in MS Word format via email to Don Workman,
dworkman@bakerlaw.com.
Please help your colleagues to get to
know you by including a brief biography
with contact information, and include a
head and shoulders photograph. If you do
not have a digital photograph, please mail
a print to The Florida Bar, OOSD, 651 East
Jefferson Street, Tallahassee, FL 323992300. Your photo and bio will be kept on
file and need only be submitted once.
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Out-of-State Division leaders appointed to
Florida Bar leadership positions
Two out-of-state Board of Governors members and a past president
of the Out-of-State Division have
been appointed to serve in Florida
Bar leadership positions for the 20112012 bar year.
Brian D. Burgoon, Board of Governors member from Atlanta, Ga., has
been appointed co-chair of the Florida
Bar Disciplinary Review Committee (DRC). The DRC oversees the
prosecution of disciplinary violations
committed by Florida lawyers and
serves as a review board for disciplinary trials conducted by judges in
the respondent’s local area. The DRC
reviews cases for issues of guilt or
innocence, as well as the appropriate
sanction being recommended by the
judge, and decides whether to appeal
those issues to the Florida Supreme
Court. In certain circumstances, the
DRC also reviews certain pre-trial
matters, such as the local grievance
committees’ probable cause findings.
In addition, the DRC reviews claims

that are recommended for payment or
denial from the Client Security Fund,
which was established to reimburse
losses to clients as a result of the
misappropriation or embezzlement
of money or property placed in an
attorney’s trust. This is Burgoon’s
third time chairing the DRC. Burgoon
is also beginning a one-year term
on The Florida Bar Executive Committee, which acts on behalf of The
Florida Bar in between the bimonthly
meetings of the Board of Governors,
including matters relating to policy
issues, legislative positions, the selection of nominees for the Judicial
Nominating Commissions and disciplinary matters. The Executive Committee members also assist the Bar’s
leadership with the preparation of
the Bar’s long-term strategic plan.
Ian M. Comisky, Board of Governors member from Philadelphia, Pa.,
has been reappointed chair of The
Florida Bar Investment Committee.
The Investment Committee is re-

sponsible for establishing The Florida
Bar’s policy to guide staff and the
professional managers in investing
The Florida Bar’s reserve funds. The
committee also reviews investment
performance to ascertain compliance
with the investment policy and to
make changes, when warranted, to
that policy. Comisky has served as
investment committee chair since
2005.
Timothy P. Chinaris, a member of
the Out-of-State Division Executive
Council from Montgomery, Ala., is the
new chair of the Advisory Board for
the Law Office Management Assistance Service (LOMAS). The LOMAS
Advisory Board oversees and reviews
the activities of LOMAS, whose purpose is to offer practical technical advice on law office management to sole
practitioners and small- to mediumsized law firms. Chinaris also serves
on The Florida Bar Professional Ethics Committee and is a past president
of the Out-of-State Division.

www.flabaroutofstaters.org

Out of state... Not out of touch...

Do you know?
When you register for or purchase a

Florida Bar CLE
you now receive a searchable, downloadable

electronic course book.
This document is sent to you via email before a live course or upon your order of CDs
and DVDs. Hard copies of the course book are still available for purchase separately
(usually $60 per book).
The Bar’s CLE programs remain the same quality and low price as always, however, now
the book format is your choice. For more information, please see course registration forms or visit www.floridabar.org/CLE.
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Board of Governors’ update
We want you to stay informed on
actions taken by The Florida Bar
Board of Governors. So, here are the
latest Board of Governors’ updates:
At its Jan. 28, 2011, meeting in
Tallahassee, The Florida Bar Board
of Governors:
• Approved as a new Bar legislative
position support for a constitutional amendment to raise the mandatory retirement age for judges and
justices from 70 to 75. The board
tabled a related position on a proposed constitutional amendment
requiring that those seeking trial
judgeships have been members of
the Bar for 10 years, instead of the
current five-year standard.
• Approved a modification of an existing Bar legislative position that
calls for adequate funding of the
court system to include adequate
funding of clerks of courts in their
court-related duties.
• Heard Investment Committee
Chair Ian Comisky report that
the total return on the Bar’s longterm investment portfolio for the
2010 calendar year was more than
11 percent.
• Heard House Speaker Dean Cannon express support for full funding of the courts and advocate that
government functions best when
all three branches are fully empowered and respect the rights and
duties of the other branches. He
called for civil debate on legislative matters, including the proper
roles of the various branches. He
warned Florida’s budget crisis will
place heavy burdens on the state,
and said the federal health care
reform law could double the state’s
Medicaid rolls, further exacerbating its budget problems in the next
few years.
• Heard Chief Justice Charles Canady warn that further budget
cuts would cause severe harm to
the courts and their ability to resolve cases, and that it’s just as
important to see that clerks as well
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as courts are fully funded.
• Heard Disciplinary Procedure
Committee Chair Andy Sasso report that the committee continues
to look at proposed changes to the
trust accounting rules, including
preparing trust accounting forms
to assist Bar members. Sasso also
said that DPC approved a change
to Rule 3-7.10, regarding reinstatement, to define community and
civic service as required by the
rule.
• Saw a demonstration of the scheduled overhaul of the Bar’s website, which is expected to go online
May 1. The revised site will feature
faster ways to find information,
improved graphics and enhanced
search capabilities.
• Approved unanimously a proposal
presented by Program Evaluation
Committee Chair Greg Coleman
and suggested by a subcommittee
that has been working on defining Bar programs and services
that can help lawyers hurt by the
ongoing poor economy. The Lawyers Helping Lawyers program
will have a section on the Bar’s
revamped website and will offer
ways to build a practice, discounted goods and services for lawyers,
a job and career center, and other
helpful information.
• Heard Coleman report on the special committee examining mandatory regulation of paralegals. He
said the committee has tentatively
decided that paralegals should be
regulated and is now looking at
the best way to do that. Coleman
said the Bar will survey the 4,500
registered paralegals in the Bar’s
Florida Registered Paralegal Program to get their views. The matter
could be presented to the board at
its March meeting.
• Heard Board Review Committee
on Professional Ethics Chair Carl
Schwait report that the committee
will be redrafting its pending rewrite of the Bar’s advertising rules
after getting input the previous
11

day from the Bar’s Citizens Forum
and from lawyers during a public
session with the committee. He
reported that many good suggestions were made and that it might
be difficult to meet the committee’s original schedule of having
the rules ready for second reading
at the board’s May meeting, but
reported it was more important to
get the revisions right than to meet
the arbitrary deadline.
• Heard from Special Committee
on Diversity and Inclusion CoChairs Arnell Bryant-Willis and
Dori Foster-Morales that the committee has received 29 grant applications requesting more than
$56,000 for the Bar’s new diversity
grant program for local bars, which
is funded at $50,000 this year.
• Heard a report from Florida Bar
Foundation President John Noland that the foundation’s income
continues to be extremely low because of low interest rates paid in
the IOTA program. The foundation
is looking for alternative sources
to reduce the cuts for legal aid
programs.
At its Mar. 25, 2011, meeting in
Orlando, The Florida Bar Board of
Governors:
• Approved the Bar budget for the
2011-2012 fiscal year. The budget
projects revenues of around $38 million and slightly less expenditures.
• Heard former Bar President Miles
McGrane, chair of the Judicial
Qualifications Commission, ask
the board to oppose a proposed
constitutional amendment in the
Florida Legislature that would
dramatically reduce confidentiality of complaints made to the JQC.
The board later in the meeting
adopted a legislative position opposing such changes.
• Heard the final recommendations
from the Special Committee to
Study Mandatory Paralegal Regulation, which have been referred to
continued, next page
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the Program Evaluation Committee. The special committee recommended that lawyers could not
in any communications refer to
support staff as a paralegal unless
that person is a Florida registered
paralegal. A minority report from
the special committee opposes that
recommendation. During the Program Evaluation Committee report, Chair Greg Coleman said the
Bar had surveyed registered paralegals and out of more than 2,000
responses, only 40 were in favor of
mandatory paralegal regulation.
• Approved a legislative position
opposing numerous pending legislative bills and proposed constitutional amendments that would
dramatically undermine the courts
as now written. Opposed bills include splitting the Supreme Court
into civil and criminal supreme
courts, eliminating the Bar’s role
in nominating candidates for some
judicial nominating commission
seats, removing JNCs from the selection process for DCA judges and
Supreme Court justices (that bill

also creates Senate confirmation
for those jurists) and requiring
that justices and DCA judges get
60 percent approval in retention
elections. (Another measure would
have the Legislature take over
procedural rulemaking from the
Supreme Court; the Bar already
has a legislative position opposing
that.) The board-approved resolution also set out four principles for
legislation affecting the judicial
branch: a stable, secure, adequate
and permanent source of funding
for the courts; the efficient, fair
and impartial functioning of the
courts and administration of justice that recognizes the courts as
a co-equal branch of government;
providing access to the courts and
legal services for all Floridians;
and a continued meaningful role
in the judicial selection process.
• Also as part of the legislative discussion, the board heard Barry
Richard, the Bar’s outside legal
counsel, recount his discussions
with the House Speaker’s Office regarding Richard’s personal views

on legislative issues. Richard told
the Speaker’s Office that he did
not represent the Bar on legislative matters and that he could not
speak for or commit the Bar to any
legislative position. Those discussions apparently will help lead to a
dramatic change in various House
proposals, with a resulting lesser
impact on the courts.
• By a separate motion (as noted
above), the board also approved a
legislative position opposing the
proposed constitutional amendment that at some point in the
process would make public all complaints filed against judges with
the JQC.
• Bar Chief Legislative Counsel
Steve Metz said that after a rocky
start, the courts appeared to be doing reasonably well in the budget
process for the 2011-2012 fiscal
year. The House’s preliminary plan
would have cut judicial salaries by
8 percent, but the speaker interceded and included enough money
to keep judicial salaries intact.
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Attempts to reduce overall judicial
pensions appear to have failed,
although judges may wind up contributing to their pensions, as will
other state employees, including
court staff.
• Chief Justice Charles Canady
spoke to the board on the court’s
current year budget crisis, caused
by a sharp reduction in foreclosure
filings, which provide the bulk of
the court system’s funding. He said
House and Senate leaders were
amenable to a plan for the courts
to borrow funding to make it to the
end of the fiscal year, but that Gov.
Rick Scott had asked for more information and so far had only agreed
to provide funding to keep the
courts going until the end of April.
He also praised the House speaker
for restoring money to prevent a
judicial salary cut, which Canady
said would have undermined the
ability to attract and keep qualified
judges. He warned, though, that
the preliminary House budget, perhaps by mistake, eliminated 14 law
clerks from the Supreme Court,
which he said would substantially
undermine the court’s ability to
handle cases efficiently.

• Heard from Mark Schlakman
of the Florida State University
Center for Human Rights, who
presented a letter from former Supreme Court Justice Raoul Cantero calling for the Bar to endorse
a review of Florida’s death penalty
process. President Downs said the
Executive Committee will review
and act on that matter.
• Approved, at the recommendation of the Member Benefits Committee, three new benefits for Bar
members: Medjet Assistance, an
insurance program guaranteeing
medical transport when traveling;
Sears Commercial Marketplace,
which offers a wide range of online shopping for home and office
products; and STI Tabs3 Trust Accounting Software, which assists
lawyers in setting up and maintaining their trust accounts.
• Heard Board Review Committee
of Professional Ethics Chair Carl
Schwait report that the committee
will be presenting its recommendations for amending Bar advertising
rules at the board’s May 27 meeting. He said the Supreme Court has
ordered that the amendments be
submitted to it no later than July 5.

• Recommended to the Supreme
Court Winston W. Gardner, Jr.,
of Orlando, Steven S. Oscher of
Tampa and Marni F. Stahlman
of Winter Park as candidates to
replace Arnell Bryant-Willis as a
public member on the board.
At its May 27, 2011, meeting in
Key West, The Florida Bar Board of
Governors:
• Heard a review of Bar activities
in the just-ended legislative session and plans for an earlier start
on next year’s session, including
a new communications plan with
board members and Bar members.
• Approved a rewrite of the Bar’s
advertising rules, as proposed by
the Board Review Committee on
Professional Ethics. The amended
rules will be submitted to the
Supreme Court by July 5. Major
changes, according to BRCPE
Chair Carl Schwait, are that nonmisleading testimonials and past
results that can be objectively
verified will be allowed and
that websites will be subject to
all advertising rules, except
the requirement that they be
continued, next page

Out-of-state practitioners reporting CLE
to The Florida Bar
In the past, The Florida Bar has accepted a transcript from another jurisdiction to satisfy the continuing legal education
requirement (CLER) in Florida. Since other jurisdictions have different requirements for compliance for continuing
legal education (CLE), The Florida Bar needs to ensure the programs meet the criteria set forth by the governing
rules and polices.
There are two ways for members to report their completion of a CLE program from another jurisdiction. If The Florida
Bar has previously approved a program for CLE credit, a member can go online and post the course to his or her
CLE record with the five-digit course number provided by the sponsor of the program.
If The Florida Bar has not previously approved a program, the member will need to complete an application for course
attendance credit and submit it with the course outline, brochure and timed agenda for evaluation after completing
the program. The processing time is four to six weeks and is based on a member’s reporting deadline.
Please visit our website at www.floridabar.org/CLER to find all applicable forms, rules, policies and contact information.
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submitted for Bar review. Another
amendment specifies that all ads
that must be submitted for Bar
review must be submitted prior to
publication or broadcast, not just
electronic ads as in the current
rules. Schwait said the committee
had four goals in redrafting
the rules: simplicity, clarity,
consistency and defensibility.
• Heard a report on e-filing for the
Florida courts from board members Murray Silverstein and Laird
Lile and from Supreme Court
Clerk Tom Hall. Hall reported
that the e-filing system is gearing
up, with more counties joining.
He said the largest problem is
with lawyers using the system not
following the rule on protecting
confidential client information in
electronic filing. He said a subcommittee of the Rules of Judicial
Administration is looking at that
problem and is considering a redraft of the confidentiality rule.
• Elected Jay Cohen, David Prather
and Ed Scales as the board’s representatives on the Executive Committee.

• Approved President-Elect Scott
Hawkins’ request for a commission
to review the Bar’s disciplinary operations.

mission on Professionalism, the
Bar’s Committee on Professionalism and the Bar’s Henry Latimer
Center for Professionalism.

• Rejected, on the recommendation of
the Program Evaluation Committee, the proposal from the Special
Committee to Study Mandatory
Regulation of Paralegals. The special committee had proposed that
lawyers be prohibited from calling
their non-lawyer employees “paralegals” unless those employees had
become Florida registered paralegals with the Bar. Instead, the board
approved the minority report from
the special committee, which called
for maintaining the FRP program.
The board also approved recommendations from the PEC, which was
completing its three-year review
of the FRP program, on ways to
enhance the program. The enhancements include improving education
opportunities and increasing education about the program.
• Approved recommendations from
the Program Evaluation Committee defining the relationship
between the Supreme Court Com-

• Approved the recommendation of
the Program Evaluation Committee to extend the Special Committee on Diversity and Inclusion for
another year.
• Gave final approval to the Bar’s
2011-2012 budget after making
minor changes to allow renovation of four bathrooms at the Bar’s
headquarters.
• Transferred an extra $1 million
from the 2010-2011 operating budget into the Bar’s building maintenance reserve and added an extra
$350,500 for the Clients’ Security
Fund for claims paid from an unexpected court-ordered payment.
Another $500,000, less administrative costs, was added to the CSF
claims paid from the CSF reserve.
• Heard from Investment Committee Chair Ian Comisky that the
Bar had an outstanding year for its
investments, including a positive
return in every quarter.

We can be

BIGGER & better!
Participate in the OOSD listserv. All participants of the listserv can supply to others the results
of their work, ask relevant questions or request help on subjects simply by sending an email to the
listserv email address.
To join, go to www.google.com and click on “Sign in” in the top right corner. (You first need to have
set up a Google account.) Your sign-in email address is your email address on record with The Florida
Bar, and you can then make your own secure password. Once you have created your account, you
should be able to click on “More,” which is located at the top of the screen near the center of the page.
Then click on “Groups.” The Florida Bar Out-of-State Division Group should appear on the right side
of the screen under “My Groups.” If it does not appear or if you have any questions, you can contact
the group administrator, Eric Meeks, at emeeks@meekslawfirm.com.
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• Gave final approval to deleting
Standing Board Policy 11.21, which
allows introduction of resolutions
at the Bar’s annual convention.
At its July 29, 2011, meeting in
Palm Beach, The Florida Bar Board
of Governors:
• Heard from Bar President Scott
Hawkins that Gov. Rick Scott had
rejected two of the 26 slates of
judicial nomination commission
candidates submitted by the Bar
in May. Scott rejected the slates
for the 17th Circuit JNC (although
he appointed one nominee on the
2011 slate to a 2010 position) and
the Fourth District Court of Appeal
JNC. Hawkins said the governor’s
general counsel did not give a reason for the rejection but did note
F.S. §43.291 gives the governor authority to reject a Bar-nominated
slate. Hawkins said the Bar would
advertise for new applicants and
the Executive Committee would
select another slate for those two
JNCs.
• Heard Supreme Court Justice
Charles Canady warn that the
courts still face money shortfalls
because funding remains heavily reliant on foreclosure filing
fees. He said foreclosures have in-

creased slightly from earlier in the
year but not enough to meet the
revenue projections that legislators used in setting the court’s budget. Without a further significant
increase in those filings, the courts
will have to go back to lawmakers
and the governor for additional
loans to make it through the 20112012 fiscal year, which began with
a $54 million loan from the state.
“This is an intolerable situation for
our branch, and we have got to in
this next session of the Legislature
get … a funding arrangement that
is reliable,” the chief justice told
the board.
• Approved, upon the recommendation of the Legislation Committee, allowing the Legal Needs of
Children Committee to advocate
for legislation allowing children
sentenced in adult criminal court
for more than 10 years to have a
meaningful opportunity for early
release based on demonstrated
maturity and rehabilitation.
• Approved, upon the recommendation of the Board Review Committee on Professional Ethics, expressing concerns to the ABA on changes
to two preliminary proposals from
the ABA Commission on Ethics
2020 affecting outsourcing of legal

services and on technology, largely
because the suggested changes
were less strict than current Supreme Court rules. Upon recommendation of the Standing Committee on the Unlicensed Practice
of Law, the board voted to object to
three proposed changes from the
ABA Ethics Commission. Those are
to allow attorneys from other states
to practice for a certain amount of
time, to be determined by the Supreme Court, either as attorneys or
as authorized house counsel while
their petition to join The Florida
Bar or to become authorized house
counsel is pending; to allow a lawyer licensed in another country
to appear pro hac vice in Florida;
and to allow attorneys licensed in
other counties to become authorized house counsel in Florida. The
board, on the recommendation of
the Standing Committee on UPL,
voted to support the ABA Ethics
Commission’s recommendation
that attorneys from other countries
can engage in limited and temporary practice in Florida, since that
tracks the Supreme Court’s rule on
multijurisdictional practice.
• Heard former Bar President Herman Russomanno, a member of
the ABA Commission on Ethics
continued, next page

Need to meet your CLE requirements—
for free?
Many of you may not know it, but The Florida Bar offers a large number of CLE programs at
no cost to its members. This is especially useful to out-of-state members in states where
there is not a mandatory CLE requirement. To access these programs, go to The Florida Bar’s
website (www.flabar.org) and click on the “CLE” tab in the upper right-hand corner. Scroll
down to “Online Courses” and click on “Catalog of Courses.” That brings you to a list of
offered programs. If you click on either “Discounted or Reduced Price Programs” or “Law
Practice Management,” you will see more than 30 hours of free online course offerings. That,
combined with the free ethics tape the OOSD provides, should pretty much let you fulfill your
CLE requirements.
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2020, report on the commission’s
activities. He said the commission
welcomed any input and would not
be making any recommendation to
the House of Delegates before the
ABA’s August 2012 annual convention.
• Heard Florida Bar Foundation
President Michele Cummings report that Florida IOTA income has
declined 88 percent because of low
interest rates, with little improvement expected until late next year,
at the soonest. The foundation has
used most of its reserves set aside
for difficult economic times, she
said, and is now exploring working
with banks and capital markets
on getting a loan to help continue
funding legal aid programs, with
the loan to be repaid when interest
rates recover.

• Heard Investment Committee
Chair Ian Comisky report that the
committee is closely monitoring
federal debt ceiling extension negotiations because of the potential
impacts a deadlock could have on
the Bar’s investments. He also reported the Bar’s investment funds,
after another positive quarter ending in June, are at an all-time high.
• Recommended the Supreme Court
approve expedited amendments
from the Civil Procedure Rules
Committee. Committee Chair Kevin Johnson said the rules are the
first codification in Florida procedural rules for handling electronic
discovery and are based, with some
changes, on federal rules. The board
also recommended approval of
three-year cycle rules amendments
for Juvenile Procedure Rules, Traf-

fic Court Rules and Criminal Procedure Rules.
• Heard a lunchtime address from
Prof. Thomas Morgan of the George
Washington College of Law on
changes in the legal profession. He
said the rapid growth in the number of lawyers, a difficult economy,
technology and the lack of control
by bar associations over the legal
marketplace are combining to put
new pressures on the practice and
also leading to rapid changes. Lawyers are likely to have to become
more specialized to deal with those
changes and will be expected to
deliver “Wal-Mart efficiency with
a Neiman-Marcus feel.”
• Heard Program Evaluation Committee Chair Jay Cohen report the
committee would be examining in

Contributing authors
The Out-of-State Division appreciates the
articles submitted for this edition by our
contributing authors. They can serve as a
resource to fellow division members who
might have a question regarding these
authors’ areas of expertise or if a referral
is needed.
Brian D. Burgoon has served as one
of the four out-of-state members of The
Florida Bar’s Board of Governors since
2000. He practices civil and commercial
litigation with The Burgoon Law Firm
LLC in Atlanta, Ga. He can be reached at
brian.burgoon@burgoonlaw.com.
Robert P. Charbonneau is a founding
member and partner with Ehrenstein
Charbonneau Calderin, a Miami, Fla.based firm specializing in commercial
litigation, corporate restructuring, bankruptcy and creditors’ rights. Mr. Charbonneau’s clients include lender institutions,
creditors committees, Chapter 11 debtors,
bankruptcy trustees and other professional fiduciaries operating in distressed/insolvency environments. He can be reached
at rpc@ecclegal.com or 305/722-2002.
Timothy P. Chinaris, an OOSD past
president, is associate dean for information resources and professor of law at

State-to-State

Jones School of Law at Faulkner University in Montgomery, Ala., where he
teaches courses in legal ethics and other
subjects and directs the law library. He
previously served in a similar capacity at
Florida Coastal School of Law in Jacksonville, Fla. He was ethics director of
The Florida Bar from 1989-1997, where
his responsibilities included overseeing
the Bar’s popular “ethics hotline” service,
which answers more than 20,000 phone
calls per year from Florida Bar members.
He has a bachelor’s degree in business
administration from Florida State University, received his J.D. with honors from
the University of Texas School of Law and
earned his master’s degree in library and
information studies from Florida State
University. He is admitted to practice law
in Florida and Texas. He can be reached at
334/386-7214 or tchinaris@faulkner.edu.
Ward P. Griffin, OOSD president, is an
attorney with the U.S. Commodity Futures
Trading Commission in Washington, D.C.
Serving in the Office of the General Counsel, he provides legal counsel to the commission on a broad range of administrative, regulatory and legislative issues. He
can be reached at ufward@hotmail.com.
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Eric Meeks, a past president of the
OOSD, is the owner of the Meeks Law
Firm Inc. located in Cincinnati, Ohio.
His practice is primarily focused on elder
law issues, small business needs and personal injury claims. He received his JD
from Ohio Northern University, an MBA
with an emphasis in finance from Miami
University and a BS in accounting from
Indiana State University. He is licensed to
practice law in Florida, Illinois and Ohio,
and before the U.S. Supreme Court. He is
also a certified management accountant
(CMA) and CPA licensed in Ohio. He is
the OOSD listserv administrator, and he
can be reached at 513/826-0229.
Donald A. Workman, OOSD presidentelect and State-to-State editor, is a partner in the Business Group and head of
Baker Hostetler’s bankruptcy and creditors’ rights practice in the Washington,
D.C., office. His practice areas include
business bankruptcy, creditors’ rights,
debtor reorganizations, general insolvency,
stockbroker liquidations and commercial
litigation. He can be reached at 202/8611602 or dworkman@bakerlaw.com.
Become a contributor!
See submission information on page 9.
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Board updates,

from preceding page

the coming year a designated seat
for government lawyers on the
Board of Governors or an alternative way of bringing government
lawyers into the operations of the
Bar and board. Other committee
projects are a review of the Lawyer Referral Service Committee,
a study of what is being done to
help the perception of lawyers and
judges including relating to next
year’s merit retention elections, renaming the Judicial Independence
Committee and looking at the role
of the procedural rule committees.
• Heard Communications Committee Chair Greg Coleman report
that the committee is working at
improving all levels of Bar communications. He noted President
Hawkins has sent a short video to
all Bar members, which video is
also posted on the Bar’s website.
He said a similar video is planned
quarterly. The committee is looking at how to communicate effectively both with Bar members and
board members during legislative
sessions, as well as with Bar committees, sections and divisions
and with local bars. He said the

committee also will be looking at
how technology is affecting the
practice of law. The committee also
recommended and the board approved adding two new areas to
the profiles members can post on
their member page on the Bar’s
website; one is to allow lawyers
to list their certification in civil
and/or family law by the National
Board of Trial Advocacy, and the
other to list their status as a civil
law notary, which allows lawyers
to assist in Hague Convention issues worldwide.
• Heard Disciplinary Procedure
Committee Chair Clif McClelland
report the committee will be recommending a change to trust accounting regulations to require
law firms to have written policies
spelling out who in the firm is responsible for trust accounts and
the duties of other partners and
associates. He said the commit-

tee is soliciting sample policies
from lawyers and law firms so one
can be included in the rules. The
change recognizes the reality that
in many firms, especially large
firms, associates and some partners have little effective control or
oversight of trust funds.
• Heard Executive Director John F.
Harkness, Jr., report that 3,500
people—the largest number ever—
were taking the next bar exam. He
said typically 75 to 78 percent pass
and become Bar members. He added that the Bar used to get around
2,000 new members annually, but
that number is now running at
2,500 and is combined with another trend of fewer older lawyers
choosing to retire, leading to a rapid
growth in Bar membership.

Ethics Questions?

Call The Florida Bar’s ETHICS HOTLINE

1/800/235-8619

FloridaBarCLE

For the Bar. By the Bar.
www.FloridaBar.org/cle

• Quality Speakers

• Audio CDs/Video DVDs

• Online Registration

• Live Webcasts

• Convenient Locations

• 24/7 Online CLE

• CLE Certification Credit
State-to-State
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Continuing Legal Education
Application for Course Attendance Credit
The Florida Bar
Legal Specialization & Education
651 E. Jefferson Street
Tallahassee, FL 32399-2300
(850)561-5842 (Phone) (850)561-5660 (Fax)

Apply
for CLE
credit for
out-ofstate
seminars!
The application is
available on the
Bar’s website.
Go to www.flabar.
org and click on
the headings in
this order to find
the form you
see below: CLE/
CLER-BSCR
Information and
Forms/CLE Forms
and Applications/
Course
Attendance Credit.
For more
information on
applying for out-ofstate CLE credit,
contact the CLER
department at
850/561-5842.

State-to-State

ATTORNEY #

NAME:

ADDRESS:
CITY:

STATE:

PHONE:

ZIP:

FAX:

ACTIVITY TITLE:
SPONSOR NAME:
DATE AND LOCATION OF COURSE:
PLEASE ATTACH A COURSE BROCHURE AND/OR OUTLINE WHICH:
(A) FULLY DESCRIBES THE COURSE CONTENT AND LEVEL OF PRESENTATION
(B) INDICATES THE TIME DEVOTED TO EACH TOPIC COVERED WITHIN THE PROGRAM
(C) INDENTIFIES THE INSTRUCTORS

CERTIFICATION CREDIT
Indicate if credit is to be assessed for Board Certification.

CERTIFICATION AREA(S):

TOTAL MINUTES ON INSTRUCTION: (EXCLUDING BREAKS, MEALS AND INTRODUCTIONS AND BASED ON A 50
MINUTE HOUR)

TOTAL CREDIT

(TOTAL MINUTES DIVIDED BY 50 =

CREDIT HOURS)

50

If requesting Ethics, Professionalism, Substance Abuse, and/ Mental Illness Awareness Credit, please check
appropriate box below.
Ethics
Professionalism

Substance Abuse
Mental Illness Awareness\

NOTE: If you have completed the minimum number of required CLER hours, and are not seeking Certification credit, please do not submit
further courses for evaluation. There is no carry over of hours in Florida from one reporting period to the next.
You may submit this application to clemail@flabar.org with the proper documentation.
Materials submitted for CLE credit review will be discarded once the credit has been determined.
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope.
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The Florida Bar and LegalSpan:
Bringing online CLE to attorneys
Since August 2000, The Florida Bar
has been offering quality CLE programs
as online, on-demand seminars through
a partnership with LegalSpan. The popularity of this type of delivery method has
been growing exponentially ever since.
With increasingly hectic schedules
and the rising cost of travel, attorneys
are turning to the Internet to meet their
educational needs. Online CLE programs
offer the flexibility of viewing programs at
your own pace, anytime, anywhere.
Whether a first-time or net-savvy user,
Florida attorneys are finding that online
CLE programs are time saving and easy
to use:
“I am very pleased to be able to
have these seminars made available to members of The Florida Bar.
With the format you have provided,
I feel that I am at the seminar, and
I have the materials which I can
download and save for future reference. Thanks for a great product well presented and technically
friendly!”
—Andrew, Live Oak

“I found this online seminar to be
convenient, understandable and
user-friendly. I will use this method
more in the future. Thank you for
this informational and convenient
seminar.”
—Gerald, West Palm Beach
“Excellent resource. A very convenient way to engage in continuing education that has high-quality
speakers and content.”
—Bruce, Miami Beach
“This is the greatest thing ever invented. I can now complete my
CLE requirements at home. Everything was so easy. Thank you.”
—Sheila, Largo
“Terrific site and material. It makes it
much easier to get CLE credit, and
makes the materials much more
useful since they can be viewed
multiple times.”
—Thomas, Brandon
With the explosion of MP3 players
and iPods in the market, LegalSpan
developed the technology to enable The

Florida Bar to introduce downloadable
audio versions of its CLE programs.
Since its inception in March 2006, the
downloadable versions of The Florida
Bar’s CLE programs have become as
popular a method of obtaining education as online CLE. “We want to foster
greater collaboration among members
and a more vibrant educational dialogue.
Attorneys learn best at their own pace, in
their own way, in a comfortable environment. Our online options give members
educational content when and where
they want it,” says Programs Division
Director Terry Hill.
The Florida Bar’s catalog of online
and downloadable programs is robust,
offering more than 200 programs, covering all practice areas. Attorneys are able
to enjoy time and money savings, without
sacrificing content, by participating in
these types of programs. The complete
catalog of Florida Bar CLE courses can
be viewed at www.floridabar.org/cle
by accessing the LegalSpan link under
Online Courses.

Stay current on ethics:

Free publication now available
In the past, out-of-state Florida Bar members have found that it can be difficult to stay abreast of ethics developments in
Florida. Now, two free resources are available to help you stay current in this important area.
The “2009 Florida Legal Ethics Review” by Tim Chinaris is available free of charge. This comprehensive compendium
concisely summarizes developments in Florida legal ethics during 2009, including rule changes, cases and ethics opinions
of interest. Arranged topically, the subjects covered are: Rule Changes (including Proposed Rule Changes); Advertising;
Attorney-Client Relationship; Candor Toward the Tribunal; Confidentiality and Privileges; Conflicts of Interest (Including
Disqualification); Disciplinary Proceedings; Fees (Including Attorney’s Liens); Ineffective Assistance and Right to Counsel;
Law Firms; Legal Malpractice; Professionalism; Public Official Ethics and Public Records; Rules and Ethics Opinions; Trial
Conduct; Trust Funds; Unauthorized Practice of Law; and Withdrawal From Representation.
To get your free copy, just send an email request to tchinaris@gmail.com. A copy will be emailed to you in PDF format.
And stay up-to-date with legal and judicial ethics on a daily or weekly basis by visiting the comprehensive ethics website
“sunEthics” (www.sunethics.com). This site offers summaries of cases and ethics opinions as they are released; links to
everything related to Florida legal ethics, judicial ethics, bar admissions and professionalism; and links to ethics resources
throughout the nation.

State-to-State
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Join The Florida Bar’s Out-of-State Division today
and receive...

2 Hours of Free Ethics Credit!
Just $30
Join The Florida Bar Out-of-State Division and receive
access to the

Annual Free Ethics Audio
Just another way the Out-of-State Division assists attorneys
who are out-of-state members of The Florida Bar.

Join today!
The Florida Bar Out-of-State Division Membership Request (Item # 8161001)
Name __________________________________________________Florida Bar Number ______________________
Address______________________________________________________________________________________
Phone: (_______)______________________________
City/State/ZIP_________________________________________________________________________________
Signature__________________________________________________________ Date_______________________

Mail with check to: The Florida Bar, 651 E. Jefferson St., Tallahassee, FL 32399
Contact: Arlee J. Colman, program administrator, acolman@flabar.org, for information.

State-to-State
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Member Benefits
The Florida Bar • 651 East Jefferson Street • Tallahassee, Florida 32399-2300
www.floridabar.org/memberbenefits • 850/561-5600 • 800/342-8060
LEGAL RESEARCH

staples
800-3STAPLE  • www.staples.com
Office supplies, furniture and technology.

ABA Publications	
www.ababooks.org
100’s of books in a variety of formats. Rigorously reviewed to offer
highest quality information & presentation.
ref. #PAB6EFLB for 15% discount

Subscription Services, Inc.
800-289-6247 • www.buymags.com

gifts & apparel

cch association
http://tax.cchgroup.com/members/tfb
Savings up to 30% off industry-leading tax and accounting books.
Use ref. #Y5604 at check out.

ann taylor
www.floridabar.org/memberbenefits
Chic, smart and sophisticated.
20% off $100 or more.

FASTCASE NATIONAL LAW LIBRARY • 866-77-FASTCASE
Comprehensive 50 state and federal case law databases. Unlimited
dual column printing. 80% discount off retail.
Free Florida case law at www.floridabar.org.

the billable hour company
www.thebillablehour.com/flabar.php
Wide selection of gifts for lawyers and legal professionals. Save 10%
with code: FLABAR.
Brooks brothers
866-515-4747 • membership.brooksbrothers.com
Enroll for your Corporate Membership Card and Save 15% on regular
and everyday value priced merchandise. Enter your Organization ID
#10320 and your Pin Code #97352.

lexisnexis
866-836-8116 • www.lexis.com/flabar
Flexible research and big savings. Shepard’s® and exclusive content make
research easier. Unique offerings,affordably priced and easy to customize.

bank programs

JoS. A. Bank Clothiers
800-285-2265 • www.josbank.com • Code: 91861
Specializing in men’s clothing Save 20% with the JoS. A. Bank Corporate
Discount Card. (Sale items excluded). Call for FREE Corporate Card.

Affiniscape	 866-376-0950 • www.affiniscape.com/floridabar
Law Firm Merchant Account. Members can save up to 25% off credit
card processing fees.
bank of america
800-932-2775 • www.bankofamerica.com/floridabar
Apply Online or toll-free! Affinity credit card. CD’s, Money Market, free
checking:
(Code: LAAZZ).

mailing & deliveries
FedEx
800-636-2377 • www.1800members.com/flb
Save up to 26% on Fed Ex shipping services.
UPS	
800-325-7000 • www.savewithups.com/floridabar
Discounts on services.

insurance
BUSINESS PLANNING CONCEPTS, INC.
800-282-8626 • www.memberbenefits.com
Medical, disability, life, hospital, AD&D, long term care, retirement
programs, workers’ comp, pet insurance & more.

automobile rentals
ALAMO
www.alamo.com • 800-354-2322
Year round discounts from Alamo!
ref. #93718

CELEDINAS INSURANCE GROUP
www.celedinas.com/florida-bar
Offers excess personal liability coverage, up to 60% discount.

AVIS
www.avis.com • 800-331-1212
Avis Preferred Renter fees waived.
ref. #A421600
BUDGET
www.budget.com • 800-527-0700
Year round discounts from Budget.
ref. # Y067600

Florida Lawyers Mutual (FLMIC)
800-633-6458 • www.flmic.com
Lawyer-created liability carrier.

HERTZ
www.hertz.com • 800-654-2200
Hertz #1 Club Gold fees waived.
ref. #152030

GEICO
800-368-2734 • www.geico.com
The GEICO Auto Insurance Program offers car insurance with 24-hour
service. Bar members may qualify for additional discounts.

NATIONAL
www.nationalcar.com • 800-227-7368
National Emerald Club fees waived.
ref. #5650262

VACATIONS / THEME PARKS

JURISCO
800-274-2663 • www.jurisco.com
Civil court bonds by phone in 24 hrs.

Orlando Vacation Discounts: from the Orlando Magical
Getaway Travel Club. Florida Bar Members can easily join by
going directly to www.orlandoinfo.com.

business / computers / supplies
PRODOC	
800-759-5418 • www.prodoc.com
ProDoc” legal forms software. Family, EP/Probate & more.

THEME PARK CLUB MEMBERSHIPS:
Universal Studios Wet & Wild Orlando
www.floridabar.org/memberbenefits

For information on ALL Bar Membership Services, visit www.floridabar.org/memberbenefits
State-to-State
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