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Friends:

Well, the year 
really has rolled 
along for the Out-
of-State Division.

One of our first 
accomplishments 
has been improved 
opportunities for 
participation of 

the president-elect, Mindi Wells, and 
other OOSD members. You’ll see else-
where in this edition the president-
elect’s column. Mindi and I have been 
working since day one of this Bar year 
to increase the involvement of the 
president-elect and to reinvigorate 
the OOSD’s activities.

We have also experienced growth 
in participation from new members. 
We met new members at our recent 
reception in Atlanta, and they’re al-
ready pitching in to help. The joint 
reception with the Board of Gover-
nors provided a great opportunity for 
lawyers in the Atlanta area to meet 
The Florida Bar’s president, members 
of the BOG and OOSD officers and 
executive council members.

The success of the Atlanta recep-
tion has motivated us to reach out 
in other locations. We’re planning a 
special reception in Columbus, Ohio, 
at the Ohio Supreme Court. We will 
conduct an executive council meet-
ing just before the reception, and 
all OOSD members are welcome to 
attend. We have another reception 
planned for March in conjunction 
with the Young Lawyers Division’s 
out-of-state meeting in Austin, Tex. 
Again, we’ll conduct an executive 
council meeting just before the Austin 
reception, and all OOSD members 
may attend.

President’s message

D. WORKMAN

Help us expand the opportunities
Here’s an update on where we are 

so far on some of our other objectives 
for this year:

continuing legal 
education

We are eagerly planning events in 
conjunction with the Bar’s annual 
meeting, which is scheduled to take 
place in Boca Raton on June 26-29, 
2013. We hope to offer a CLE course 
at this event. Another webinar is 
being planned for the fall. Plus, you 
can access online “Privilege & Work 
Product Protection From Discovery 
in Federal Controversies and Litiga-
tion,” which was conducted in May 
2012.

long-range planning and 
bylaws review

We have organized a special com-
mittee to ensure our bylaws reflect 
the current needs of our members. We 
will also evaluate the division’s long-
range plan so that we enhance value 
to out-of-state lawyers and encourage 
their participation as members.

Diversity
We must actively encourage wom-

en, minorities and diverse groups to 
participate and join. Such an effort 
is a top priority with Bar President 
Gwynne Young, as it is for me. The 
Long-Range Planning Committee 
will also address this topic, and we 
value your input and participation.

OOsD publication
The State-to-State continues to pro-

vide great outreach and substantive 
articles. We send each edition elec-
tronically to all out-of-state lawyers, 
a circulation to well over 14,000 at-

torneys. Please note the advertisers 
in this edition. We encourage you to 
support these companies, even if you 
just reach out and thank them. We 
strongly encourage you to submit 
articles, and we will strive to publish 
them all. We also include a descrip-
tion of you and your practice. It’s no 
secret—we want to help you get out 
the word about you. So, send us your 
articles!

Webpage
The OOSD Information Commit-

tee has been working to update and 
improve the division’s webpage. You 
can access the State-to-State, CLE, 
ethics programs and a variety of in-
formation. We continue to look for 
improvements. Please let Mindi know 
any ideas or suggestions. We’d love to 
have your help, so please contact us.

Speaking of contacts, you’ll see in 
this edition the contact information 
of the officers and executive coun-
cil members. We are here to serve 
you. We want your thoughts on how 
we can seize opportunities to better 
serve out-of-state lawyers. We want 
to help your practice and help you 
do your job.

We will be guided in all we do by 
our promise to you in accord with the 
OOSD’s bylaws, “to assist out-of-state 
lawyers: in administrative, educa-
tional and practice development is-
sues; with pro bono activities; in relo-
cating to Florida; and in establishing 
a network of out-of-state members.” 
That’s a big promise; we could use 
your help. Please join us in this very 
worthwhile pursuit and make this a 
great year of opportunities!

— Donald A. Workman
Division President, 2012-2013
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techno courtrooms becoming 
standard in bankruptcy courts

by Mark s. Roher

I n  c a s e  y o u 
haven’t appeared 
in a bankruptcy 
court in Florida 
lately, you need to 
know about some 
recent changes to 
the way attorneys 
can appear for 
routine, non-evi-
dentiary hearings 
as well as changes 

to the way hearings are or will be 
transcribed.

telephone hearings
Many bankruptcy judges now en-

courage telephonic appearances for 
routine matters except for the fol-
lowing types of hearings: 1) trials 
and evidentiary hearings; 2) Chapter 
11 status conferences; 3) Chapter 11 
confirmation hearings; 4) Chapter 13 
hearings; and 5) any matter desig-
nated by the court as one requiring 
a personal appearance. Some judges 
even permit telephonic appearances 
for some of the matters excluded 
above, so you should check the court’s 
website for the scope of permitted 
telephone appearances or call cham-
bers if the judge’s policy is not posted. 
For example, the United States Bank-
ruptcy Court for the Middle District 
of Florida has posted a uniform policy 
on its website (www.flmb.uscourts.
gov/telephonic_appearances.pdf). In 
any event, however, it is important 
to note that the ability to appear at 
hearings by telephone is a privilege 
and not a right, and the court can 
withdraw this privilege.

When appearing by telephone, in 
order to make a clear record, you 
should use a handset and not a 
speakerphone. Even cell phones are 
discouraged. And audio from VoIP 
(Voice over Internet Protocol) de-
vices can sometimes cut in and out, 
with the court hearing only every 
other word. You should state your 
name each time before you speak, 
and you should speak slowly, loudly 

and clearly so that if a transcript 
needs to be made, the court reporter 
or transcriptionist is able to identify 
you for the record. Finally, when you 
are not speaking, you should mute 
the telephone handset to minimize 
background noise—and the sound of 
your own breathing—that otherwise 
will be broadcast over the speaker 
system in the courtroom.

As for making your argument in 
support of or against the relief re-
quested, you will generally be given a 
limited opportunity to do so over the 
phone, since many judges discourage 
extended argument during telephonic 
appearances. For obvious reasons, you 
cannot attempt to introduce evidence 
or examine a witness over the phone, 
either. Also, “a pause from time to 
time is a good thing in case the judge 
wants to ask a question or redirect 
your argument to a particular issue 
that is troubling to the judge,” says 
Judge Catherine Peek McEwen of the 
United States Bankruptcy Court for 
the Middle District of Florida.

All but two of the seven judges in 
the United States Bankruptcy Court 
for the Southern District of Florida 
and all of the judges in the Middle 
District and United States Bankrupt-
cy Court for the Northern District of 
Florida use CourtCall for their tel-
ephonic appearances. (Judge A. Jay 
Cristol and Judge Robert A. Mark are 
the two judges in the Southern Dis-
trict who don’t use CourtCall.) Court-
Call is an independent conference 
call company. You will need to contact 
CourtCall (866/582-6878 or www.
courtcall.com) no later than 5 p.m. ET 
on the business day prior to the hear-
ing date to arrange for your phone 
appearance, but it is recommended 
that you make the arrangements a 
few days prior. Also, you should be 
aware that Pensacola and Panama 
City are in the Central Time Zone and 
all other Florida bankruptcy courts 
are in the Eastern Time Zone, so you 
need to take this into account when 
arranging for your phone appearance.

CourtCall will provide you with 
written confirmation of the phone ap-
pearance and provide a phone num-
ber to call at least 10 minutes prior 
to your hearing. You are responsible 
for calling the number; CourtCall will 
not call you. CourtCall will provide 
the court with a list of those who in-
tend to appear by telephone that day.

Appearing by telephone for routine 
matters is a great way to eliminate 
the time and expense of having to 
travel to bankruptcy court for routine 
matters. Your clients will undoubt-
edly be very happy to save hundreds 
or even thousands of dollars for you 
to appear at routine hearings, and 
you will be happy not to have to leave 
your office.

Digital audio courtroom 
reporting

The second change or coming 
change involves the elimination of 
a live court reporter at hearings and 
trials. All but two courtrooms in the 
Middle District are now using a digi-
tal audio courtroom reporting system 
(FTR Gold, www.fortherecord.com) to 
record proceedings in real time. The 
two that are not using the system, 
Jacksonville’s courtrooms, will be 
soon. The recordings are stored on a 
compact disk (CD), which can be or-
dered online from the court’s website 
(http://pacer.flmb.uscourts.gov/ftr/
requestform.asp). Good old-fashioned 
transcripts can be purchased from a 
transcription service approved by the 
Administrative Office of the United 
States Courts and at the nationwide 
rate approved by the Judicial Con-
ference of the United States. Tran-
scription request information is also 
available on the court’s website (www.
flmb.uscourts.gov/technology/, then 
scroll to “Official Transcript Requests 
– from Digital Audio Recordings”).

In 2013, the Southern District will 
be transitioning to digital audio court-
room reporting and eliminating live 
court reporters at all hearings. By 

M. ROHER
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September 2013, the Southern Dis-
trict expects to have all of its court-
rooms equipped with the necessary 
hardware and software that will allow 
for the electronic recording of trials, 
hearings and all other proceedings.

Judge Paul Hyman, chief judge of 
the Southern District, recommends 
that once the digital audio courtroom 
reporting system is in place and op-
erational, you should speak clearly 
at all times so that the sound system 
can pick up your voice, and you should 
not speak when others are speaking. 
You should also announce who you 
are each time before you speak so 
that it is clear for anyone who may 
later wish to listen to, or what is more 
important, transcribe the hearing. 
Finally, each courtroom in the South-
ern District will be equipped with 
lavaliere microphones for those of you 
who like to wander from the podium.

Joe Falzone, chief deputy clerk for 
the Southern District, has advised 
that the clerk’s office will establish 
procedures to implement digital au-
dio court reporting. The hardware 
and software required to operate the 
recording program will be controlled 
by the courtroom deputy, law clerk 
and/or judicial assistant, who will 

be sitting in the courtroom during 
each hearing and marking the au-
dio recording. Mr. Falzone has also 
confirmed that recorded audio files, 
on a per-hearing basis, will be made 
available for purchase from the clerk 
in the form of a CD, as in the Middle 
District. However, the audio record-
ing will not be deemed an official 
transcript. If you need to obtain an 
official transcript of any court pro-
ceeding, it must be ordered from a 
court-approved transcriber, same 
as in the Middle District. The court 
will post on the court’s webpage ad-
ditional information as it becomes 
available. The Northern District is 
not currently equipped for digital 
audio court reporting and still uses 
live court reporters.

As for some practice pointers, con-
sider making note of the time at 
which something significant occurred 
or statements were made so they can 
be easier to find on the audio record-
ing. The audio recording may reduce 
the need to submit competing orders 
because both sides can listen to the 
judge’s ruling without having to wait 
for a copy of the transcript. The audio 
recording from the hearing can also 
be useful with clients because they 

won’t need to attend hearings to get 
a complete understanding of how 
the court viewed a particular mat-
ter or the case in general; the client 
can listen to the judge’s exact words 
as well as to the tone of the judge’s 
voice (which can sometimes be more 
telling than the words themselves if 
they were only read on paper instead 
of being heard). A pointer from Judge 
McEwen is that the recording system 
will not pick up sound unless the 
speaker is behind a microphone, so a 
lawyer should not speak, for instance, 
while walking between the lectern 
and the witness stand or while sit-
ting at a table not equipped with a 
microphone for that seat.

It is important to be aware of these 
changes to the use and implementa-
tion of technology in Florida’s bank-
ruptcy courtrooms so you can focus on 
preparing your arguments instead of 
worrying about how you will need to 
deal with the technology during the 
actual hearing. These changes can 
help save time and money for you and 
your clients, and the audio recordings 
can also help clients understand the 
case by being able to listen to the 
proceedings without having to attend 
in person.

Florida Bar Out-of-state Division 
president’s Goal and Objectives for 2012-2013

GOal
To further enhance OOS Division services to members through continued improvement of CLE, publications, student/
young lawyer growth, diversity and revenue in order to stimulate growth in membership.

OBJEctiVEs
•	 Ensure	OOSD	meets	or	exceeds	desire	of	members	regarding	OOSD	direction	and	services
•	 Increase	CLE	offerings
•	 Improve	webpage	for	members
•	 Stimulate	perception	of	OOSD	within	Bar	and	BOG	through	outreach	with	current	and	future	members
•	 Participate	in	CLE	at	October	Board	of	Governors	meeting
•	 Conduct	at	least	three	receptions	nationally
•	 Analyze	bylaws	and	revise	as	needed
•	 Increase	advertising	in	and	revenue	from	State	to	State
•	 Increase	participation	of	president-elect
•	 Conduct	at	least	monthly	meetings	of	Executive	Board	and	quarterly	meetings	of	Executive	Council	in	addition	

to annual meeting

techno courtrooms, continued
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As you read this, the Out-of-State 
Division, with the outstanding leader-
ship of President Don Workman, has 
successfully completed another year 
of providing service to its members by 
advocating for common interests and 
supporting the needs of out-of-state 
Florida Bar members. The tradition 
will continue into 2013 as we have a 
number of interesting continuing legal 

education programs planned as well as networking op-
portunities around the country.

My column in the last issue of State-to-State provided 
an overview of opportunities to get involved with the 
Out-of-State Division. I repeat my call to action again 
here! The OOSD welcomes the participation of all mem-
bers. Your time and talent would be a welcome addition 
to our continuing legal education program and to our 
communications efforts.

Have a topic of interest to out-of-state members 
of the Florida Bar? Great! Have 50 minutes to 
spare? alright! Have never presented a clE 
program before? No problem!

We want you! We can arrange for a webinar to be 
conducted from the comfort of your very own office. 
Participants will view a PowerPoint or other materials 
online while you provide the narration.

President-elect’s message

We want you!
by Mindi Wells, president-Elect

M. WELLS

addicted to Facebook? awesome! Have 
a twitter handle? Good! Enjoy working 
with websites? Yippee!

We want you! The division plans to launch 
itself into the world of social media in 2013 
and is looking for talented individuals to as-
sist in the effort by developing content and 
coordinating Facebook, Twitter and LinkedIn 
activities.

can you spot a typo? Yes! Enjoy 
proofreading? Woo hoo! Have a burning 
desire to be published? perfect!

We want you! The Information Committee welcomes 
new members to write for and edit our quarterly news-
letter. Articles can be of various lengths and contain 
information of interest to out-of-state attorneys. New 
ideas are always welcome!

If you can’t tell by now—WE WANT YOU—to be in-
volved with the OOSD. There are opportunities to get 
involved in a number of ways. Many of these opportuni-
ties require a minimal time commitment but provide so 
much to value your out-of-state colleagues.

We want you! Contact me at mindi.wells@sc.ohio.gov if 
you are interested in sharing your time and talent with 
the continuing legal education program, the social media 
initiative or the newsletter.

Out-of-state practitioners reporting 
CLE to The Florida Bar

In the past, The Florida Bar has accepted a transcript from another jurisdiction to satisfy the continuing legal education 
requirement	(CLER)	in	Florida.	Since	other	jurisdictions	have	different	requirements	for	compliance	for	continuing	
legal	education	(CLE),	The	Florida	Bar	needs	to	ensure	the	programs	meet	the	criteria	set	forth	by	the	governing	
rules and polices.

There are two ways for members to report their completion of a CLE program from another jurisdiction. If The Florida 
Bar has previously approved a program for CLE credit, a member can go online and post the course to his or her 
CLE record with the five-digit course number provided by the sponsor of the program.

If The Florida Bar has not previously approved a program, the member will need to complete an application for course 
attendance credit and submit it with the course outline, brochure and timed agenda for evaluation after completing 
the program. The processing time is four to six weeks and is based on a member’s reporting deadline.

Please visit our website at www.floridabar.org/CLER to find all applicable forms, rules, policies and contact information.
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cutting to the chase: pulling the plug on 
confirmation without a confirmation hearing

by Dena s. Kessler and Donald a. Workman

The U.S. Court of Appeals for the 
Third Circuit recently put the brakes 
on a pair of debtors’ five-year effort 
to propose a confirmable Chapter 11 
bankruptcy plan, and without the 
need for a plan confirmation hearing.

The Third Circuit’s decision in In re 
American Capital Equipment, LLC1 
marks the first decision by a circuit 
court holding that a bankruptcy court 
can deny confirmation before even 
getting to a confirmation hearing, and 
it provides guidance to courts and 
parties wrestling with confirmation 
processes where the debtor comes 
back time after time to try to offer up 
a confirmable plan.

Background
American Capital concerns the 

fifth Chapter 11 plan proposed by 
American Capital Equipment Inc. 
and Skinner Engine Co., which each 
filed Chapter 11 petitions in 2001. 
Founded in 1868, Skinner manufac-
tured ship engines and parts that 
allegedly contained asbestos. As of 
the petition date, Skinner was facing 
more than 29,000 asbestos claims.2

Skinner had long since stopped 
operating at the time the debtors 
proposed their fifth plan in May 2006. 
Skinner sold its assets in October 
2002, and the bulk of the proceeds 
went to satisfy a secured creditor. By 
the time the fifth plan was proposed, 
only a few dozen claims from asbestos 
victims were still pending. The vast 
majority of the asbestos claims had 
been administratively dismissed in 
a separate proceeding, though some 
had been reinstated. Claimants had 
the option of pursuing claims in court 
or to seek compensation through a 
streamlined court-administered pro-
cess—the Court Approved Distribu-
tion Procedures or CADP.3

the fifth proposed plan
With the debtors’ operations shut-

tered and their assets sold, the fund-
ing mechanism proposed in the plan 
relied on asbestos claimants opting 
into the CADP rather than pursuing 
their claims in court. The plan called 
for a 20 percent surcharge on any 
payment issued to an asbestos claim-
ant through the CADP and using 
those surcharges to fund plan pay-
ments to other creditors. The debtors 
acknowledged that the plan would 
not work without the surcharge.4

After hearings on the disclosure 
statement, the bankruptcy court is-
sued an opinion in May 2009 finding 
the plan was facially unconfirmable 
because it was not feasible under 
Bankruptcy Code Section 1129(a)(11), 
was not proposed in good faith and 
was forbidden by law in contravention 
of § 1129(a)(3). The bankruptcy court 
also converted the case to a Chapter 
7 liquidation.5 The district court af-
firmed, and the debtors appealed to 
the Third Circuit where they argued 
the bankruptcy court erred: 1) by 
ruling the plan was not confirmable 
without holding a confirmation hear-
ing; 2) by finding the plan patently 
unconfirmable; and 3) when it abused 
its discretion by converting the case. 
The Third Circuit ruled against the 
debtors on all these issues.

No confirmation, and no need 
for confirmation hearing

The appeals court acknowledged 
that “[o]rdinarily, confirmation issues 
are reserved for the confirmation 
hearing,” but held that a bankruptcy 
court can rule on a plan’s ability to 
be confirmed at an earlier stage—at 
the disclosure statement hearing—if 
“there is a defect that makes a plan 
inherently or patently unconfirmable.” 
The court relied on a bankruptcy 
court’s equitable powers under § 105 
to control its own dockets and to de-
cide not to require parties to spend the 
time and money needed for a confir-
mation hearing when the plan clearly 

cannot be confirmed. In reaching this 
conclusion, the court cited opinions 
of 11 bankruptcy courts stretching 
from Puerto Rico to California that 
had made the same determination.6

a chapter 11 plan that is 
“patently unconfirmable”

The appeals court ruled a plan is 
patently unconfirmable where confir-
mation defects cannot be overcome by 
creditors’ voting and those defects are 
related to matters where no material 
facts are in dispute. The court also 
added that interested parties must 
be notified that confirmation issues 
will be addressed at the disclosure 
statement hearing in order to satisfy 
notice requirements.7

The appeals court identified several 
aspects of the plan that rendered it 
patently unconfirmable. First, the 
court agreed with the bankruptcy 
court that the plan was too specula-
tive and thus not feasible because 
its funding mechanism—surcharg-
es on payments issued through the 
CADP—relied both on claimants us-
ing the CADP rather than the tradi-
tional court system and on claimants 
prevailing so that the debtors could 
collect the 20 percent surcharge.8

The appeals court ruled the plan was 
not proposed in good faith because of 
what it identified as the plan’s inher-
ent conflict of interest. The plan relied 
on asbestos claimants prevailing in 
their claims in the CADP, but to do so 
those claimants would be prevailing in 
claims filed against Skinner. Though 
claims would be paid by Skinner’s in-
surance company, the insurance policy 
required Skinner to assist in defend-
ing claims. As a result, “Skinner would 
be financially incentivized to sabotage 
its own defense.”9

Finally, the appeals court was also 
troubled by CADP’s limiting Skin-
ner’s insurance company’s ability 
to conduct discovery and to contest 
causation without the protections 
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afforded by a § 524(g) asbestos trust. 
The court concluded CADP did not 
operate like a § 524(g) trust funded 
by the debtors, which offers certain 
protections for defendants; rather, 
the debtors would actually be pulling 
money out of the settlements benefit-
ing asbestos claimants.10

Concerning conversion, the ap-
peals court ruled that the bankruptcy 
court’s decision to convert was not 
an abuse of discretion in light of the 
determination that the plan was not 
feasible and that the debtors could 
not create a plan that did not de-
pend on speculative future litigation. 
Courts may permit a debtor to modify 
and resubmit a plan under § 1127(b), 
but they are not required to keep 
their dockets open to “impracticable 
schemes for resuscitation.”11

conclusion
Though the facts of American Capi-

tal are fairly unique—non-operational 
debtors unable to propose a confirm-
able plan after five years of trying and 
five unsuccessful plans—it provides 
guidance to those involved in Chapter 
11 cases where plan confirmation is 
not achieved on the first, second or 
even third try. Debtors are certainly 
afforded multiple opportunities to get 
a plan confirmed. But they should be 
mindful that courts need not allow 
them an endless number of bites at the 
apple, and can end the effort without 
even getting to a confirmation hearing.

Endnotes:
1 668 F.3d 145 (3d Cir. 2012).
2 American Capital acquired all of Skinner’s 

common stock in 1998. Am. Capital Equip., 668 
F.3d at 148-149.

3 Id. at 150-152.
4 Id. at 152.
5 Id. at 152.
6 Id. at 154 (emphasis added).
7 Am. Capital Equip., 688 F.3d at 154-55.
8 Id. at 156.
9 Id. at 156-159.
10 Id. at 159-160.
11 Id. at 161-162, citing In re Brown, 951 F.2d 

564, 572 (3d Cir. 1991).

* Mark your calendar! *
January 30-31, 2013

Board of Governors Meeting
(Including Citizens Forum)

Hotel Duval
Tallahassee, Fla.

January 31, 2013, 3:30 p.m.
OOSD Executive Council 

Meeting
Florida Bar Headquarters, 

(Annex –Third Floor)
Tallahassee, Fla.

March 21, 2013
OOSD Executive Council 

Meeting
Joint Reception With Young 

Lawyers Division
Austin, Tex.

April 17-20, 2013
Board of Governors Meeting

Tampa Marriott Waterside
Tampa, Fla.

May 29-June 1, 2013
Board of Governors Meeting

Ritz-Carlton
Sarasota, Fla.

June 26-29, 2013
Florida Bar Annual 

Convention
Boca Raton Resort & Club

Boca Raton, Fla.

Seeking a new position?
Need a new associate?

The Florida Bar Career Center can help!
Whether you are an attorney seeking a new position in Florida or 

an employer who needs a new associate for your legal practice, The 
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Distressed investors: prepare for stress
by George Klidonas

To confirm a plan 
of reorganization, 
Chapter 11 gen-
erally requires a 
vote of all holders 
of claims or inter-
ests impaired by 
the plan.1 There 
are exceptions, of 
course, to this vot-
ing requirement. A 

bankruptcy court is allowed to desig-
nate, i.e., disregard, the votes of “any 
entity whose acceptance or rejection 
of such plan was not in good faith.”2 
The Bankruptcy Code, unfortunate-
ly, provides no guidance as to how 
good faith should be defined.3 Courts, 
therefore, have been tasked with de-
ciding the circumstances in which a 
party has voted in good faith for Sec-
tion 1126(e) purposes.

In a recent appeal in the U.S. Court 
of Appeals for the Second Circuit, 
the court had to determine whether 
a claimholder voted as a traditional 
creditor or rather as a strategic in-
vestor. The Second Circuit upheld a 
bankruptcy court’s decision to use 
Section 1126(e) of the Bankruptcy 
Code against a competitor of a debtor 
who purchased claims in the bank-
ruptcy for the purposes of obtaining 
control of the debtor. The competitor, 
DISH Network Corp., admitted to 
purchasing all of the debtor’s first lien 
debt in attempts to obtain a blocking 
position in a class of claims. DISH’s 
intention was to enter into a strate-
gic transaction with DBSD and to 
use its status as a creditor to make 
a traditional bid for the company or 
its assets. In other words, DISH used 
the bankruptcy process to carry out a 
hostile takeover of DBSD and to use 
the assets of the debtor to further 
its own interests, once it obtained 
control. The court held that DISH 
did not purchase the claims, or vote, 
in good faith and its vote, therefore, 
was disallowed.4

The Second Circuit’s decision will 
likely affect distressed investors’ will-
ingness to purchase claims in bank-
ruptcy as well as affect a creditor’s 
ability to sell its claim for a premium 
to a potential purchaser who is seek-
ing control of the debtor. This article 
delves into the origins of the good 
faith requirement and discusses the 
statutory evolution of Section 1126(e) 
of the Bankruptcy Code, as well as 
the courts’ interpretation of that pro-
vision. Also included is a detailed 
analysis of the Second Circuit’s opin-
ion in DBSD North America. Next, 
this article focuses on the different 
contexts in which good faith has been 
decided based upon certain factors 
such as whether the claimant was 
a creditor or whether the claim was 
purchased at par. Finally, this article 
analyzes the potential effect of the In 
re DBSD North America decision in 
future cases.

Why have a good faith 
requirement?
a time when good faith was not 
a requirement

The concept of good faith was not 
always part of the bankruptcy laws 
in the context of voting on a plan. 
The decision in Texas Hotel Securities 
Corp. v. Waco Development Co.5 was 
the catalyst for Congress to include a 
good faith requirement. In that case, 
Waco Development Company sought 
to reorganize under Section 77B of 
the Bankruptcy Act. Texas Hotel Se-
curities Corporation, a competitor 
and an entity run by Conrad Hilton, 
acquired claims against the debtor 
for the avowed purpose of controlling 
the plan of reorganization.6 Texas 
Hotel was ostensibly trying to recover 
losses associated with a prepetition 
cancellation of the debtor’s lease and 
subsequent forfeiture of furnish-
ings. In this connection, Hilton voted 
against the plan of reorganization, 
which had provided that the hotel 

would be leased to another entity.7

The U.S. Court of Appeals for the 
Fifth Circuit held that Hilton’s nega-
tive vote was not improper or unlaw-
ful despite the fact that it resulted 
in a failure to confirm the plan of 
reorganization.8 Subsequently, courts 
interpreting Texas Hotel Securities 
Corp. v. Waco Development Co. have 
held that the motives in the acquisi-
tion are not relevant for voting pur-
poses. Courts have explained that it 
was rather logical and natural for 
claimants to feel the need to protect 
their interests by purchasing a credi-
tor’s claim in bankruptcy.9 Congress, 
however, disagreed.

congress imposes a good faith 
requirement in voting claims

Congress later imposed a good faith 
requirement in voting claims. Con-
gress responded to the decision in 
Texas Hotel Securities Corp. v. Waco 
Development Co. by enacting Section 
203 of the former Bankruptcy Act,10 
which was designed to enable a court 
in a reorganization case to deny a 
creditor’s right to vote if that credi-
tor purchased claims for the purpose 
of voting them against a plan unless 
the creditor’s demands were met. The 
legislative history of the predecessor 
to Section 1126(e) makes clear that 
that the purpose was to “bar credi-
tors from a vote who were prompted 
by such a purpose” as Hilton’s.11 Two 
years after the Texas Hotel Securities 
Corp. v. Waco Development Co. deci-
sion, Congress passed the good faith 
clause as part of the Chandler Act of 
1938.12

The preservation of the reorgani-
zation process drove Congress, and 
subsequently the courts, to impose 
the good faith requirement. The basic 
principle of Chapter X reorganiza-
tions under the Bankruptcy Act and 
Chapter 11 reorganizations under the 
present-day Bankruptcy Code is to 
achieve a plan that will best serve the 
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parties that are legitimately interest-
ed. The Second Circuit has explained 
that justice would not be achieved 
by “a decision purporting to vindi-
cate a principle, which injures those 
whom the principle was designed to 
protect.”13

The Supreme Court in its decision 
in Young v. Higbee Co. discussed the 
outcome in Texas Hotel Securities 
Corp. v. Waco Development Co. and ac-
knowledged the congressional view. A 
historical analysis of Section 1126(e) 
reveals that a purchaser of claims 
does not act in good faith within the 
meaning of Section 1126(e) if the 
purchaser intends to block any and 
all plans of reorganization other than 
one with which the purchaser is sat-
isfied.14

a good starting point for the 
good faith doctrine

The decision in In re Allegheny In-
tern., Inc., is often cited by many 
of the modern opinions discussing 
good faith under Section 1126(e) of 
the Bankruptcy Code. In that case, 
Japonica Partners purchased a suf-
ficient amount of claims to block the 
confirmation process. It had also 
filed a competing plan and voted the 
claims in its favor, which would have 
given Japonica ownership of the debt-
or.15 The debtor, of course, moved to 
designate Japonica’s votes.

The Bankruptcy Court for the West-
ern District of Philadelphia designat-
ed the votes and found that Japonica 
had purchased the claims and voted 
them in bad faith. The court first 
focused on the amount of claims Ja-
ponica purchased and at what price. 
Specifically, it had purchased just 
the right amount of claims to block 
the debtor’s plan; moreover, Japonica 
purchased the claims at close to par 
value. Second, Japonica purchased 
the claims after the debtor’s proposed 
plan was filed; also it was not a prepe-
tition creditor of the debtor. Finally, 
Japonica proposed its competing plan 
on the last day of the hearing on the 

debtor’s disclosure statement.16 The 
court concluded that these facts re-
flected Japonica’s ulterior motive to 
take over and control the debtor in-
stead of furthering its own economic 
interest as a creditor.

Many courts have imposed a good 
faith requirement in purchasing 
claims and voting on those claims to 
some extent. But it was not until re-
cently that the U.S. Court of Appeals 
for the Second Circuit took the issue 
as a question of first impression in 
the circuit. As articulated more fully 
below, the Second Circuit followed the 
reasoning of In re Allegheny Intern., 
Inc., in many respects.

the second circuit’s 
decision in In re DBsD 
north America
the facts of In re DBsD north 
America

The facts of In re DBSD North 
America are relatively straightfor-
ward. The debtor, DBSD North Amer-
ica Inc., and its various subsidiaries 
(collectively “DBSD”) was founded in 
2004 by ICO Global Communications 
to develop a mobile communications 
network that would use both satel-
lites and land-based transmission 
towers. Unfortunately for DBSD, it 
accumulated large amounts of debt 
and remained in the developmental 
stage; in other words, it had very 
little revenue to offset its swelling 
obligations. On May 15, 2009, DBSD 
filed for Chapter 11 relief in the U.S. 
Bankruptcy Court for the Southern 
District of New York.17

Of the various claims against 
DBSD, the three most relevant were 
the first lien debt (a $40 million re-
volving credit facility with an ini-
tial interest rate of 12.5 percent and 
a first-priority security interest in 
substantially all of DBSD’s assets), 
the second lien debt ($650 million in 
senior secured notes at 7.5 percent 
with a second-priority security in-
terest in substantially all of DBSD’s 
assets (at the time of the Chapter 11 

filing, it had grown to $740 million 
and constituted the bulk of DBSD’s 
indebtedness)) and Sprint’s claim. 
Sprint’s claim was an unliquidat-
ed, unsecured claim based upon a 
lawsuit against a DBSD subsidiary 
seeking reimbursement for DBSD’s 
share of certain spectrum relocation 
expenses under an FCC order. The 
lawsuit was pending in the U.S. Dis-
trict Court for the Eastern District 
of Virginia and sought $211 million 
in damages. The bankruptcy court 
temporarily allowed Sprint’s claim 
in the amount of $2 million for voting 
purposes. DISH Network Corporation 
had purchased a number of creditors’ 
claims with an eye toward DBSD’s 
spectrum rights. Specifically, DISH 
had invested in TerreStar Corpora-
tion, a direct competitor of DBSD. 
Accordingly, DISH was looking to 
transact with DBSD if its spectrum 
could be useful in DISH’s and Terre 
Star’s business.18

the bankruptcy court’s 
findings and the district court’s 
affirmance

After DBSD filed its plan and dis-
closure statement, DISH purchased 
all of the first lien debt at full face 
value. DISH admitted that its pur-
pose was to be in a position to take ad-
vantage of its claim if things did not 
go well in a restructuring. Discovery 
also revealed that DISH was seeking 
an opportunity to obtain a blocking 
position in the second lien debt and 
control the bankruptcy process for 
this potentially strategic asset. DISH 
ultimately voted its claim against 
confirmation, and DBSD responded 
by moving to designate, i.e., disallow, 
DISH’s vote under the theory that it 
did not vote in good faith.19

The bankruptcy court found that 
DISH, as a competitor of DBSD, was 
voting against the plan “not as a tra-
ditional creditor seeking to maxi-
mize its return on the debt it holds, 
but … ‘to establish control over this 
strategic asset.’”20 Accordingly, the 
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bankruptcy court designated DISH’s 
vote and disregarded DISH’s class 
of first lien debt for the purposes of 
determining plan acceptance. The 
bankruptcy court did not designate, 
however, DISH’s vote on the second 
lien debt claims because its stake in 
that class was too small to make a dif-
ference. The plan was subsequently 
confirmed over DISH’s objection; the 
district court affirmed the bankrupt-
cy court’s decision to confirm the plan, 
and DISH appealed to the U.S. Court 
of Appeals for the Second Circuit.21

the second circuit designates 
and disregards DisH’s vote

On appeal to the Second Circuit, 
Judge Gerard E. Lynch held that 
DISH’s vote was not cast in good faith 
and thus was properly disregarded 
for voting purposes. The court ex-
plained that Section 1126(e) applies 
when a party’s actions go beyond the 
mere “self-interested promotion of 
their claims.” Votes will be designated 
where the party seeks a benefit to 
which they are not entitled. Specifi-
cally, a vote will be designated where 
a party is hopeful that it will receive 
“more than the ratable equivalent of 
their proportionate part of the bank-
ruptcy assets,” or where the party 
votes with an “ulterior motive,” in 
other words, with “an interest other 
than interest as a creditor.”22

The court focused on DISH’s mo-
tives. The court explained that DISH 
was an indirect competitor of the 
debtors and part-owner of a direct 
competitor. According to the court, 
DISH decided to purchase a block-
ing position in a class of claims after 
a plan had been proposed with the 
intention of entering into a strategic 
transaction with DBSD and “to use 
status as a creditor to provide advan-
tages over proposing a plan as an out-
sider, or making a traditional bid for 
the company or its assets.” The facts 
elicited in the bankruptcy court pro-
ceeding also revealed bad faith. The 
Second Circuit summed up with the 

following: “In effect, DISH purchased 
the claims as votes it could use as le-
vers to bend the bankruptcy process 
toward its own strategic objective of 
acquiring DBSD’s spectrum rights, 
not toward protecting its claim.”23

The court explained, however, that 
not all ulterior motives should re-
quire designation of votes. For ex-
ample, trade creditors typically vote 
on a plan in hopes of continuing to do 
business with the debtor. These credi-
tors, who hope to do regular business 
with reorganized debtors, can vote 
in such a way that would allow them 
to carry on doing business with the 
reorganized debtor; such a vote is not 
impermissible. In addition, a fully se-
cured creditor may seek liquidation to 
allow money, which was once invested 
at a lower rate, to be invested more fa-
vorably elsewhere.24 Accordingly, the 
court was not willing to hold that any 
ulterior motive requires designation 
of a vote. The Second 
Circuit’s decision 
does not create new 
law but is a stark re-
minder to distressed 
investors that hos-
tile takeovers in the 
Chapter 11 process 
will not be tolerated.

the concept of 
good faith has 
been decided 
in differing 
contexts

The definition of 
good faith has been 
interpreted by a 
number of courts fair-
ly consistently. Most 
courts agree that in 
the context of Section 
1126(e), designation 
should be used spar-
ingly and is, there-
fore, “the exception, 
not the rule.” Accord-
ingly, it is the party 
who is seeking to dis-

regard the vote who bears the burden 
of showing that the vote was not cast 
in good faith.25 It is well settled that 
purchasing claims for the purposes of 
securing either approval or rejection 
of a plan does not, in and of itself, 
amount to lack of good faith.26 On 
the other hand, selfishness, or act-
ing in one’s own self-interest, does 
not constitute bad faith.27 Except for 
certain decisions alluding to the ex-
istence of a fiduciary duty,28 there is 
nothing in the Bankruptcy Code that 
renders a creditor a fiduciary in vot-
ing its claim in a Chapter 11 case.29 
Similarly, when the purchase of the 
claim is in aid of an interest other 
than an interest of a creditor, the vote 
may amount to bad faith.30 And when 
the purchase results in a discrimina-
tion in favor of the creditors selling 
their interests, courts have found that 
there is bad faith.31 The theme that 
resonates with many of the decisions 
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is that courts will not uphold a claim-
ant’s vote if it adversely affects other 
creditors or if the vote is in aid of an 
interest outside of bankruptcy.
Motive and opportunity
Ulterior motives and hostile 
takeovers

The history of Section 1126(e) sup-
ports the conclusion that bad faith 
will be found in situations in which 
the purchaser has bought claims for 
the purpose of blocking, impeding or 
manipulating confirmation of a plan 
of reorganization. For example, the 
Bankruptcy Court in In re Allegheny 
Intern., Inc., found bad faith in a situ-
ation in which a party purchased a 
blocking position in several classes 
after the debtor proposed a plan of 
reorganization and then sought to 
defeat the plan and to promote its 
own plan that would have given it 
control over the debtor.32 Moreover, 
courts have found bad faith by par-
ties affiliated with a competitor who 
bought their claims in an attempt to 
obstruct the debtor’s reorganization 
and thereby to further the interests 
of their own business.33 Finally, courts 
have found bad faith when an affiliate 
of the debtor purchased claims for the 
purpose of preventing confirmation 
of a competing plan.34 If a claimant’s 
goal is to block a debtor’s plan for the 
purpose of promoting its own plan, it 
is more than likely that a court will 
find that bad faith existed.

Courts also look to whether the 
creditor voted in a way that advances 
an interest other than an interest as 
a creditor. A pre-Bankruptcy Code 
decision from the Second Circuit, 
In re P-R Holding Corp., upholds 
this principle. In that case, the pur-
chasers’ motivation behind buying 
claims was to ensure the success of 
a proposed plan of reorganization 
that would benefit them as owners 
of the debtor and not as holders of 
unsecured claims. Despite the fact 
that the purchasers’ plan may have 
been more favorable to the creditors 
overall, the Second Circuit explained 

that the purchase of claims “in aid 
of an interest other than an interest 
as a creditor … amount[s] to ‘bad 
faith’ under Section 203 of the Bank-
ruptcy Act [the predecessor of Sec-
tion 1126(e)].”35 In sum, courts will 
generally be wary of creditors who 
purchase claims for the sole purpose 
of acquiring ownership or control 
of a debtor. Such motivation is akin 
to a hostile takeover. In fact, lead-
ing bankruptcy commentators have 
historically recognized that hostile 
takeovers in Chapter 11 cases are 
tantamount to bad faith. Quoting one 
such commentator:

Chapter 11 is not a vehicle for a 
hostile takeover that otherwise 
could not be accomplished short of a 
successful tender offer that affords 
shareholders the right to decide 
the company’s fate for themselves, 
rather than have its future thrust 
upon them by a stranger who buys 
the votes necessary to write his own 
ticket in a chapter 11 case.36

Accordingly, Chapter 11 is not a 
vehicle for hostile takeovers, and such 
outside interests will not be sanc-
tioned.

Ulterior motives and outside 
interests of claimants

Not all ulterior motives, however, 
are driven by a purchaser’s need to 
effect a hostile takeover, but perhaps 
are intended to save a debtor from 
liquidating. For example, in In re 
Applegate Property, Ltd., an affiliate 
of a debtor purchased the majority 
of the debtor’s unsecured claims and 
voted them against a competing plan 
that contemplated the debtor’s liqui-
dation. The appellate court upheld 
the bankruptcy court’s designation 
of the purchaser’s votes. The district 
court reasoned that the purchase 
and subsequent vote were in bad 
faith because they were in aid of an 
interest other than that of a creditor. 
Specifically, the affiliate-purchaser 
was seeking to prevent the liquida-

tion of the debtor. The court also 
explained that a number of factors 
were present that reflected bad faith, 
including that the purchaser was 
an affiliate and not a pre-existing 
creditor, the claims were purchased 
after the plan was proposed and the 
purchaser paid par for its claims not-
withstanding that the affiliate’s plan 
would only pay 4 percent on account 
of the claim.37

Ulterior motives, however, have not 
been found to be present in situations 
where the purchaser was attempting 
to maximize its individual recovery 
as a creditor. Where such ordinary 
maximization strategies are pres-
ent, courts are less inclined to in-
quire into a creditor’s motive behind 
the purchase and vote of the claims. 
For example, in In re Adelphia Com-
munications Corp., the claimhold-
ers voted against one of the debtors’ 
plans because any recovery under 
the plan would have decreased the 
claimholders’ recovery under the oth-
er debtors’ plans. The bankruptcy 
court explained that the claimhold-
ers’ conduct was “overly aggressive” 
and “overreaching,” but it did not 
amount to bad faith. Therefore, the 
court refused to designate the credi-
tors’ votes because they did not ap-
pear to attempt to harm the debtor 
or its business.38

Where a claimant’s motivation for 
purchasing a claim and voting on a 
plan is to save a debtor from liquida-
tion, courts will not allow the votes of 
that claimant. These are the types of 
outside interests that the courts will 
not protect even though they are not 
driven by a claimant’s desire to effec-
tuate a hostile takeover. On the other 
hand, where a claimant purchases 
a claim and votes on a plan for the 
purpose of maximizing its recovery, 
a court will look to protect the credi-
tor’s interest and allow that creditor’s 
votes, regardless of how aggressive 
or overreaching a creditor may seem.

Debtors’ competitors beware
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Courts have indicated reluctance 
to authorize a claimant’s purchase 
of claims and subsequent votes in 
situations where that claimant was a 
competitor of the debtor. For example, 
in In re MacLeod, Co., Inc., three 
former employees of the debtor pur-
chased claims and sought to reject the 
plan of reorganization. At the time 
that the employees cast their votes, 
they were employed by a competitor 
of the debtor. The facts of the case 
persuaded the bankruptcy court that 
there was bad faith on the part of the 
claimants. The court reasoned that 
the claimants had an ulterior motive, 
namely to destroy or injure the debtor 
in its business so as to further the 
interests of the competing business 
with which the named individuals 
were associated.39

There are cases, however, in which 
courts refuse to extend a per se rule 
that all votes of a competitor should 
be designated as a matter of law. In 
In re Trikeenan Tileworks, Inc., the 
bankruptcy court explained that:

Being a competitor who proposes 
a competing plan to take over the 
debtor does not equal bad faith per 
se. To the contrary, the Supreme 
Court has noted that lifting exclu-
sivity to propose a competing plan 
opens the door for other parties to 
bid for the equity of the company 
... . There is no requirement that a 
competing plan must be friendly to 
the existing management or owner-
ship of a debtor. Nor is there any bar 
in the Bankruptcy Code against a 
competitor proposing a takeover of 
the debtor.

Of course, not every competitor 
that votes in a Chapter 11 case does 
so with the intention of destroying 

its competition. The debtor’s com-
petitor in In re Trikeenan Tileworks 
purchased a claim and proposed a 
plan for the purposes of restructuring 
the debtor’s secured debt, provid-
ing a dividend to unsecured credi-
tors, infusing capital into the debtor 
and providing a three-step process of 
restructuring the operations of the 
debtor. The court reasoned that the 
claimant’s intention was to maintain 
the debtor as a viable entity to create 
a going-concern value for creditors.40

Although there is no per se rule 
that the votes of competitors will be 
disregarded, courts are wary of the 
good faith of parties who purchase 
claims against their competitors, and 
the Second Circuit in In re DBSD 
North America, Inc., alluded to this 
principle.41 Where a competitor pur-
chases a claim of a debtor, a court 
may conclude that the competitor’s 
motivations are to drive the debtor 
out of business or rather to obtain 
a competitive advantage in their in-
dustry. Testimony to the contrary, or 
evidence showing that the competi-
tor’s purpose is to maximize recovery, 
however, will likely overcome this 
wariness, as in Trikeenan.

Buying debt at par—indicia of 
bad faith?

Courts are also wary of claimants 
that purchase a claim at par, or for 
almost 100 percent of the amount of 
the debt, even though it is likely that 
the claimant will suffer a loss on its 
investment. The idea here is that 
courts assume that if a claimant is 
purchasing a claim for 100 percent 
of its value, and it expects to take a 
loss, there is some indirect benefit 
that the claimant is receiving, which 
may further an outside interest. Of 

course, as mentioned above, courts 
are skeptical of votes that advance an 
outside interest other than an inter-
est as a creditor.42

For example, in In re DBSD North 
America, Inc., the bankruptcy court 
compared DISH’s purchase of the 
claims to Japonica’s purchase in In 
re Allegheny Intern., Inc. DISH pur-
chased all of the first lien debt at 
par while Japonica paid 95 percent 
of the face amount of the claim. The 
bankruptcy court compared the two 
purchases and found DISH’s conduct 
more egregious than Japonica’s. In 
fact, DISH’s senior vice president 
of corporate development admitted 
while giving testimony in the bank-
ruptcy court that “there was no deter-
mination made that it made financial 
sense to buy this debt.”43

The Second Circuit’s rejection of a 
per se rule against finding bad faith 
for purchases at par is in line with 
the remainder of its decision to the 
extent there is a good business reason 
for buying at par, especially when the 
debt is well secured and interest rates 
have dropped between the original 
issuance of the debt and its purchase. 
On the other hand, a willingness to 
purchase debt at par may reflect a 
purchaser’s interest in more than 
the claim for its own sake.44 Although 
there is no per se rule that purchas-
ing debt at par constitutes bad faith, 
a claimant who purchases at par, or 
close to par, will likely have to dem-
onstrate a good business reason for 
buying at par.

some courts use stronger 
language than “bad faith”

Some courts use stronger language 
than “bad faith” in seeking to desig-
nate a claimant’s votes. For example, 
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the Northern District of California in 
In re Marin Town Center held that a 
creditor’s vote can be blocked where 
the purchaser acted with ulterior 
motives such as “pure malice” and 
“blackmail” to destroy an enterprise 
in order to advance the interests of a 
competing business. In In re Marin 
Town Center, the purchaser had not 
proposed a competing plan, but rath-
er rejected the debtor’s proposed plan 
for the purposes of protecting its in-
terest as a creditor. The decision not 
to find bad faith was predicated upon 
this reasoning, despite the “malice” 
and “blackmail” language used in 
the decision. However, despite the 
stronger language, the reasoning the 
court used was not that much differ-
ent from the language used in In re 
DBSD North America and In re P-R 
Holding Corp.: “The test is whether 
a vote is cast for the ulterior purpose 
of securing some advantage to which 
the creditor would not otherwise have 
been entitled.” The court further ex-
plained that a “vote cannot be said 
to have been cast in bad faith simply 
because it was voted for the purpose 
of blocking confirmation of a reorga-
nization plan.” A party that rejects a 
plan of reorganization acts in good 
faith when consent is withheld pri-
marily because the party believes its 
consummation will be more injurious 
to its investment in the debtor than 
liquidation. Finally, the court rea-
soned that Section 1126(e) does not 
require a creditor to have an interest 
in seeing the debtor reorganize.45 In 
other words, a creditor need not vote 
with its eye on reorganization; it can 
vote in hopes of, for example, having 
the debtor liquidate if it anticipates 
an accretion in value of its claim 
against the debtor.

Ultimately, although the court in 
In re Marin Tower Center uses the 
terms “malice” and “blackmail” un-
like most other decisions analyzing 
Section 1126(e), commentators have 
opined that the decision stands only 
for the proposition that where a party 

purchases a claim post-petition for 
fair value, such a purchase does not 
per se constitute a lack of good faith, 
even though the purchaser repre-
sents a blocking vote that can prevent 
confirmation of a plan.46 Nonetheless, 
distressed investors should be aware 
of cases that use the “malice” and 
“blackmail” language.47

What distressed investors 
should be aware of post In 
re DBsD north America, 
Inc.

The In re DBSD North America 
decision should stand as a reminder 
for those in the trade and distressed 
merger and acquisition markets that 
votes tied to the acquisition of claims 
may ultimately be disregarded in 
bankruptcy court. The decision also 
affirms that tactics in acquiring 
claims in bankruptcy with the intent 
of defeating an existing bankruptcy 
plan or proposing a competing plan 
for strategic value to the proponent, 
rather than merely pecuniary, may 
lead to disqualification of votes.

Commentators on In re DBSD 
North America, Inc., have opined that 
the decision casts doubt on strategies 
to acquire a debtor in bankruptcy or 
its assets, block a proposed plan or 
control a bankruptcy case by purchas-
ing claims.48 The Second Circuit’s 
decision, however, seemingly did not 
impose a categorical prohibition on 
purchasing claims with acquisitive or 
other strategic intentions. The court 
explained that the decision should 
deter only attempts to obtain a block-
ing position and thereby control the 
bankruptcy process for a potentially 
strategic asset (as DISH’s own in-
ternal documents stated).49 Notice, 
however, that both the Sixth and 
Ninth Circuits have held that the 
Bankruptcy Code does not require 
selfless disinterest, and the fact that 
a creditor purchases claims for the 
purpose of “securing the approval or 
rejection of a plan does not of itself 
amount to ‘bad faith.’”50

The argument can be made that 
distressed investors who purchase 
bankruptcy claims perform a legiti-
mate and valuable service by creating 
a market for debt securities held by 
creditors of a debtor that are seek-
ing to sell their claims. The Second 
Circuit’s decision may harm credi-
tors and reorganizations because, 
although the decision was narrowly 
tailored to post-petition purchasers 
of debt, the holding may deprive an 
estate’s creditors of the ability to sell 
claims for the highest dollar in some 
cases. As a result of the decision, cred-
itors may prefer to sell their claims 
early on in the reorganization for the 
purposes of saving money and time. 
On the other hand, the argument can 
be made that Chapter 11 was not 
drafted for the purposes of furthering 
the interests of outside parties to reap 
profits from the Chapter 11 process.51

Will investors in distressed compa-
nies be reluctant to enter into prepeti-
tion transactions to purchase claims 
due to the risk that their votes in the 
bankruptcy Chapter 11 process will 
be disallowed? It is more likely than 
not that debtors or creditors will try to 
extend the In re DBSD North America 
decision to prepetition purchases of 
claims. Claimants who purchased 
prepetition debt, however, will likely 
argue that the In re DBSD North 
America decision does not apply to 
debt purchased before a bankruptcy.

Seemingly no authority distin-
guishes between prepetition and 
post-petition purchasers of claims 
for the purposes of designating votes 
under Bankruptcy Code § 1126(e). A 
plain reading of the statute, however, 
indicates that designation may only 
arise out of acceptance or rejection of 
a plan or solicitation or procurement 
of a vote.52 Acceptance or rejection of 
a plan and solicitation or procure-
ment of a vote are typically situations 
that occur only after a Chapter 11 
petition has been filed. It is logical, 
therefore, to assume that designation 
can only occur with votes of post-pe-
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tition purchasers. On the other hand, 
even prepetition creditors undergo 
the plan, solicitation or procurement 
process. Most creditors undergo this 
process after a Chapter 11 petition 
has been filed, and some under a pre-
packaged Chapter 11 plan.53 Accord-
ingly, perhaps the focus will be on the 
claimants’ motivations, regardless 
of when the claims were purchased. 
Notwithstanding how future courts 
interpret the Second Circuit’s deci-
sion, it is likely that parties will seek 
to exert leverage over prepetition 
creditors who are pursuing control 
over a debtor through the Chapter 
11 process.

conclusion
The Second Circuit’s decision in In 

re DBSD North America, Inc., reaf-
firms that in situations in which ulte-
rior motives can be demonstrated, for 
example, by the timing and economics 
of the purchase, the creditor’s vote 
risks being designated. At the other 
end of the spectrum, the traditional 
“loan-to-own” case, in which an inves-
tor purchases a claim, debt or secu-
rity and seeks to maximize its value, 
would appear to present very little 
risk of vote designation. Predicting 
the result in a situation somewhere 
between the two extremes, however, 
will be challenging. In addition, a 
competitor’s vote will not necessarily 
be designated unless it is shown that 
the competitor is looking to destroy 
the debtor. Finally, the Second Circuit 
did not give much indication as to 
whether a pre-existing creditor faces 
the risk of having the post-petition 
vote designated or whether a pre-
existing creditor can never, as a mat-
ter of law, have its claim designated.

As it becomes increasingly con-
ventional for investors to purchase 
claims and use them in a variety of 
ways in a bankruptcy case, it may be-
come more difficult to predict the re-
sult. Ultimately, distressed investors 
who are seeking a stake in a debtor 
must look to the following to deter-

mine the likelihood that a court will 
attribute bad faith to the purchaser’s 
vote: 1) the claimholder was not a pre-
existing creditor of the debtor; 2) the 
claimholder purchased the claims at 
issue after a plan was proposed; 3) the 
claimholder purchased its claims on 
highly unfavorable economic terms; 
4) the claimholder is a competitor of 
the debtor; and 5) there are compet-
ing plans of reorganization before the 
court. Parties interested in purchas-
ing bankruptcy claims should be well 
aware of the risks associated with 
such investments.
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let’s have a great year and grow your 
Out-of-state Division

We hope you continue to enjoy the all-cyber version of State-to-State. You should be receiving 
a link to each edition of the newsletter that allows you to view the edition online in color at your 
desk or on your mobile device. Of course, you can also choose to print it and take it with you.

We also intend to expand the attraction of State-to-State, especially to advertisers. By doing 
so, we can better serve out-of-state lawyers. Remember, too, that you can feature yourself or 
your law firm as well. It should be a win-win for everyone. Please note the list of supporters 
of the State-to-State on page 20. We and they would value your patronage of these businesses.

The Out-of-State Division continues to work on the areas of focus this year. They are: improv-
ing the free Ethics CLE program; networking gatherings; enhancing relevant, cost-effective 
CLE; developing a student member program; promoting OOS interests in The Florida Bar; 
and increasing involvement by OOS lawyers. Please consider the details we’ve provided in 

this issue. We hope our approach in the State-to-State and other endeavors demonstrate our resolve.
You’ll see in this edition the many programs available to out-of-state members. Joining provides many benefits. 

One of my favorites involves the work of this publication to introduce you to other out-of-state members who 
share a desire to develop their respective practices. We’re not shy—we want to help you develop business. So, 
please get involved!

Your publication continues to grow. And we’d like even more! You’ll see throughout the State-to-State our re-
quests for contributing authors. Our content continues to increase because of you. We feature our contributing 
authors prominently and include the information you’d like others to read about your practice. We have two 
goals here: to present your ideas to a broad audience and to introduce the readers to you. We want to help you 
grow your practice.

So, send us your articles and we’ll get you published as quickly and as often as we can. And by all means, 
please let us know how we can serve you better. Please feel free to contact me at dworkman@bakerlaw.com or 
by telephone at 202/861-1602. We also look forward to seeing you at one of the local receptions.

The Out-of-State Division is here to serve you!
—Don Workman, Editor

Author! Author!
The Out-of-State Division offers its mem-
bership a valuable forum for the exchange 
of information on legal issues affecting our 
interstate practices. To be truly effective, 
it is essential for a large cross section of 
our members to contribute articles, news 
and announcements to this newsletter.
For those of you who would like to see 
your work in print, the rules for publication 
are simple: The article should be related to 
a subject of general interest to legal prac-
titioners with multijurisdictional practices. 
Articles focused on your home state are 
less appealing than issues impacting a 
number of jurisdictions.
Please send documents in MS Word for-
mat via email to Don Workman, 
dworkman@bakerlaw.com.
Please help your colleagues to get to 
know you by including a brief biography 
with contact information, and include a 
head and shoulders photograph. If you do 
not have a digital photograph, please mail 
a print to The Florida Bar, OOSD, 651 East 
Jefferson Street, Tallahassee, FL 32399-
2300. Your photo and bio will be kept on 
file and need only be submitted once.
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State-to-State is devoted to Florida and multi-jurisdictional legal matters. It is editorially 
reviewed and peer reviewed for matters concerning relevancy, content, accuracy and style. 
State-to-State is sent electronically to more than 14,000 legal practitioners throughout 
the United States.

Statements or expressions of opinion or comments appearing herein are those of the 
contributors and not of The Florida Bar or the division.

The deadline for the spRiNG 2013 issue is apRil 12, 2013. Articles should be of 
interest to legal practitioners with multijurisdictional practices. Please submit articles 
in a Word format via email to Don Workman, dworkman@bakerlaw.com. Please include 
a brief biography with contact information and a photograph of the author. If a digital 
photo is not available, please mail a print to The Florida Bar, OOSD, 651 East Jefferson 
Street, Tallahassee, FL 32399-2300.
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We want you to stay informed on ac-
tions taken by The Florida Bar Board 
of Governors. So, here is the latest 
Board of Governors’ update.

The Florida Bar Board of Gover-
nors met on Oct. 5, 2012. Major ac-
tions of the board and reports re-
ceived include:

Based on the recommendation of 
the Legislation Committee, the board 
approved that The Florida Bar op-
pose Constitutional Amendment 5 
on the Nov. 6, 2012, general election 
ballot. Amendment 5 would increase 
the Legislature’s authority regarding 
court rules, increase the access by the 
Legislature to records of the Judicial 
Qualifications Commission and re-
quire confirmation by the Senate of 
Supreme Court justices.

The Florida Bar will oppose any 
proposals considered by the American 
Bar Association House of Delegates to 
allow lawyers from other countries to 
practice in Florida without passing 
the bar exam. This position was rec-
ommended by the Standing Commit-
tee on the Unlicensed Practice of Law.

Two new member benefits were ap-
proved: RPost Registered EMail Ser-
vices verifies the content and delivery 
of emails for users; and Corporate 
Creations provides free incorporation 
services for lawyers setting up firms 
and discounted services for lawyers 
setting up businesses for clients. They 
will be posted on the Member Ben-
efits webpage when available.

On the recommendation of the 

Communications Committee, a legal 
technology expert will be retained 
to advise the Bar on ways to help 
members handle emerging technol-
ogy issues.

The Young Lawyers Division has 
received positive feedback to its pro-
posed legal residency program. The 
ABA also has inquired about how the 
program works. YLD President Paige 
Greenlee said the division is continu-
ing to promote the idea, including 
developing a webinar for those inter-
ested in offering residencies.

The Bar’s SCOPE (Seek Counsel 
of Professional Experience) program 
will be expanded as a Bar service 
advisory program, and the name is 
being changed to Lawyers Helping 
Lawyers.

The Vote’s In Your Court merit re-

tention education campaign activi-
ties included distributing more than 
360,000 voter guides in English and 
Spanish, making more than 100 pre-
sentations to community and legal 
groups, providing information and 
resources on its webpage www.flor-
idabar.org/thevotesinyourcourt and 
using Facebook and Twitter for social 
media contacts. In addition, the Bar’s 
merit retention educational informa-
tion was included in the League of 
Women Voters’ election guide with a 
distribution of more than one million 
copies.

For more details on board actions 
and discussion from the Oct. 5 meet-
ing, please read the Nov. 1 edition 
of The Florida Bar News—now also 
available as a free mobile app.

Board of Governors’ nominating 
petitions due Dec. 17

Nominating petitions for the 2013 election for the Board of Governors 
of The Florida Bar must be received in the headquarters office on or 
before 5 p.m., Dec. 17, 2012. All of the board positions are for two-year 
terms.

Nominating petitions for the Board of Governors must be signed by no 
fewer than five members in good standing whose official Bar address is 
in the same judicial circuit (or out-of-state, if applicable) as the nominee 
(see form at the link below).

Election ballots will be mailed on or before Mar. 1, 2013, and voted 
ballots must be received prior to midnight EST, Mar. 21, 2013.

For complete information, click here.

Board of Governors’ updates

Let’s
GROW our

members
hip!

We can be BIGGER & better!We can be BIGGER & better!
If you would be willing to speak with a new law school 
graduate who is looking for employment in your area, 
please email your contact information to Division 
Administrator Diana Polston-Burnett at dpolston@
flabar.org.
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Out-Of-State DiviSiOn Statement Of OperatiOnS

 2010-2011  2011-2012 2012-2013 2012-2013 2013-2014
 Actual Actual Budget Projected Budget
    Actual

Out-of-State Division Revenue 22,227 13,241 17,697 20,132 20,095
31431 Dues 29,070 27,540 30,810 30,810 30,810
31432 Affiliate Dues 2,160 2,250 2,250 2,250 2,250
31433	Dues-Retained	by	TFB	 (18,312)	 (17,599)	 (17,535)	 (17,535)	 (17,535)
31435 Administrative Fee Adjusted 2,798 2,582 0 2,500 2,500
32191	CLE	Courses	 518	 (1,008)	 500	 500	 500
32293 Section Differential 0 60 300 300 300
38499	Investment	Allocation	 5,993	 (584)	 1,372	 1,307	 1,270

Out-of-State Division Expense 26,468 18,449 23,453 21,369 29,263
71001 Telephone/Direct 677 657 660 660 660
71005 Internet Charges 271 258 248 0 0
51101 Employee Travel 1,285 1,172 1,089 1,089 1,600

Other Expense 23,072 14,808 20,057 8,202 25,585
84001 Postage 97 142 25 98 25
84002 Printing 1 1 50 254 50
84006 Newsletter 1,840 3,300 1,000 1,000 1,000
84009 Supplies 32 15 50 50 50
84010 Photocopying 0 17 0 0 0
84018 Chair’s Special Projects 4,644 609 1,500 1,500 1,500
84051 Officers’ Travel Expenses 7,151 5,142 6,000 6,000 6,000
84101 Committee Expenses 100 101 500 500 500
84102 Public Information & Website 984 1,326 500 500 500
84201 Board or Council Meetings 470 461 1,500 1,500 1,500
84202 Annual Meeting 4,000 1,297 3,000 3,000 3,000
84205 Section Service Programs 0 0 0 0 5,000
84209 Retreat 2,000 2,130 2,000 2,000 2,000
84301 Awards 1,453 267 1,500 1,500 1,500
84701 Council of Sections 300 0 300 300 300
84998 Operating Reserve 0 0 2,132 0 2,660

Administrative & Internal Services 1,163 1,554 1,399 1,418 1,418
21001 Fund Balance 53,000 48,763 45,729 43,564 42,327

Thank you to our OOSD supporters!
The ooSD gratefully acknowledges the support of these companies 

that advertise in State-to-State.

Members are encouraged to patronize these businesses whenever possible.

MRW Consulting Group
See ad on page 11

Searcy Denney Scarola Barnhart & Shipley PA
See ad on page 18
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Contributing authors
The Out-of-State Division appreci-
ates the articles submitted for this 
edition by our contributing authors. 
They can serve as a resource to fellow 
division members who might have 
a question regarding these authors’ 
areas of expertise or if a referral is 
needed.

Brian D. Burgoon has served as an 
out-of-state member of The Florida 
Bar Board of Governors since 2000, is 
past chair and current chair-elect of 
The Florida Bar Disciplinary Review 
Committee and served as a member of 
the Hawkins Commission on Review 
of the Discipline System. He practices 
civil and commercial litigation with 
Burgoon Law Firm LLC in Atlanta, 
Ga. He can be reached at 404/260-
5147 or burgoon@burgoonlaw.
com.

Dena s. Kessler is an associate in 
the Washington, D.C., office of Baker 
Hostetler and focuses her practice on 
bankruptcy matters. Prior to joining 
the firm, she served as a law clerk to 
the Honorable Karen S. Jennemann 
and the Honorable Arthur B. Brisk-
man of the United States Bankruptcy 
Court for the Middle District of Flori-
da. She also served as a judicial intern 
to the Honorable James S. Moody, Jr., 
of the United States District Court for 

the Middle District of Florida. Prior 
to entering law school, she worked as 
a newspaper and radio reporter. She 
can be reached at 202/861-1640 or 
dkessler@bakerlaw.com.

George Klidonas is an attorney at 
Baker & Hostetler LLP in New York 
City and practices in the field of bank-
ruptcy, insolvency, financial reorga-
nization and debtors’ and creditors’ 
rights. He received the B.S. from Ford-
ham University, the J.D. from the Ben-
jamin N. Cardozo School of Law and 
the LL.M. in bankruptcy from Saint 
John’s University School of Law. He is 
coordinating editor for the American 
Bankruptcy Institute Journal. He can 
be reached at gklidonas@bakerlaw.
com or 212/589-4625.

Catherine Peek Mcewen is a U.S. 
bankruptcy judge for the Middle Dis-
trict of Florida, Tampa Division, and 
is the vice-chair of the 13th Judicial 
Circuit (Florida) Pro Bono Commit-
tee. One of Judge McEwen’s mantras 
is that “judges admire pro bono vol-
unteers.”

Mark s. Roher is an attorney with 
the law firm of Rosenthal Rosenthal 
Rasco Kaplan LLC in Aventura, Fla. 
He practices primarily in the areas of 
commercial litigation and bankruptcy 

law, with a focus on creditors’ rights. 
He can be reached at msr@rrrklaw.
com.

Mindi Wells, OOSD president-elect, 
is the assistant administrative direc-
tor of the Supreme Court of Ohio in 
Columbus, where she oversees the 
daily operations of the court, directs 
special projects, drafts administra-
tive court management policies and 
prepares budgets for the appellate 
courts. She is licensed in Ohio, Flor-
ida and before the Supreme Court of 
the United States. She can be reached 
at 614/387-9510 or mindi.wells@
sc.ohio.gov.

Donald A. Workman, OOSD presi-
dent and State-to-State editor, is a 
partner in the Business Group and 
head of Baker Hostetler’s bankruptcy 
and creditors’ rights practice in the 
Washington, D.C., office. His practice 
areas include business bankruptcy, 
creditors’ rights, debtor reorganiza-
tions, general insolvency, stockbroker 
liquidations and commercial litiga-
tion. He can be reached at 202/861-
1602 or dworkman@bakerlaw.com.

Become a contributor! see sub-
mission information on page 17.

Need to meet your CLE requirements—
for free?

Many of you may not know it, but The Florida Bar offers a large number of CLE programs at 
no cost to its members. This is especially useful to out-of-state members in states where 
there	is	not	a	mandatory	CLE	requirement.	To	access	these	programs,	go	to	The	Florida	Bar’s	
website (www.flabar.org) and click on the “CLE” tab in the upper right-hand corner. Scroll 
down to “Online Courses” and click on “Catalog of Courses.” That brings you to a list of 
offered programs. If you click on either “Discounted or Reduced Price Programs” or “Law 
Practice Management,” you will see more than 30 hours of free online course offerings. That, 
combined with the free ethics tape the OOSD provides, should pretty much let you fulfill your 
CLE	requirements.
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AUDIO CD ORDER FORM

The Florida Bar Continuing Legal Education Committee presents

Significant Changes in 
Consumer Protection Law
– Audio CD –
COURSE CLASSIFICATION: INTERMEDIATE LEVEL

Recorded at 2012 Florida Bar Annual Convention
Course No. 1546C

The last year brought sweeping changes for companies and consumers in a multitude of laws and regulations. This seminar gives important 
information about current trends and changes in consumer protection laws and how they could affect your practices. Topics include: new 
regulations and other statutory dictates under the Dodd-Frank Act and the creation of the Consumer Financial Protection Bureau, new and 
emerging issues in Florida’s Deceptive and Unfair Trade Practices Act, new and emerging issues in the foreclosure crisis, and changes to 
the Bankruptcy Code.

Among the special guests are:
•	 Deepak	Gupta,	senior	counsel	for	enforcement	strategy	at	the	Consumer	Financial	Protection	Bureau
•	 Former	Mississippi	Supreme	Court	Justice	Oliver	E.	Diaz,	who	served	as	an	inspiration	for	John	Grisham’s	novel	“The	Appeal”
•	 Florida	Sen.	Mike	Fasano,	R-New	Port	Richey

2 Hours of Business Litigation now available on audio CD!

TOPICS AND SPEAKERS:
Overview of program and review of 
materials by CPLC member Janet Varnell 
(15	minutes)	

Presentation by Deepak Gupta, with 
introduction by CPLC member Victoria 
Butler, Florida Attorney General’s Office 
(45	minutes)

Panel discussion on the changes in 
foreclosure, bankruptcy, arbitration and 
the Florida Deceptive and Unfair Trade 
Practice Act by CPLC members Lynn 
Drysdale, Margery Golant and John 
Yanchunis	(45	minutes)

Panel will add Sen. Mike Fasano to 
discuss bills filed in the recent legislative 

session relating to potential changes to the 
foreclosure process and how to effectively 
track	and	influence	legislation	(30	minutes)

Panel	headed	by	Oliver	E.	Diaz	about	the	
changing nature of corporate influence on 
the judicial process with CPLC member 
James	Young	(35	minutes)

TO ORDER AUDIO CD OR COURSE MATERIAL, fill out this order form, 
including a street address for delivery. Please add sales tax to the price of 
audio CD. Tax exempt entities must pay the non-section member price.

Please include sales tax unless ordering party is tax-exempt or a nonresident 
of Florida.	If	this	order	is	to	be	purchased	by	a	tax-exempt	organization,	the	
audio	CD	must	be	mailed	to	that	organization	and	not	to	a	person.	Include	
tax-exempt	number	beside	organization’s	name	on	the	order	form.

METHOD OF PAYMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar

 Credit Card – Fax to 850/561-9413.

  MASTERCARD  VISA  DISCOVER  AMEX

Signature: _______________________________________________________
Exp.	Date:	____/____	(MO./YR.)

Name on Card: ___________________________________________________

Billing Zip Code: __________________________________________________

Card No.: ________________________________________________________

TO ORDER AUDIO CD, DVD OR COURSE MATERIALS BY MAIL, SEND 
THIS FORM TO The Florida Bar, Order Entry Department: 651 E. Jefferson 
Street, Tallahassee, FL 32399-2300 with a check in the appropriate amount 
payable to The Florida Bar or credit card information filled in below. If you 
have	questions,	call	850/561-5831.

Name ______________________________________Florida Bar # __________

Address _________________________________________________________

City/State/ZIP ____________________________________________________

Phone # _________________________________________________________

Email Address ____________________________________________________

JC: Course No. 1546C 
Email address is required to receive electronic course material and will 

only be used for this order.

REFUND POLICY:	A	$25	service	fee	applies	to	all	requests	for	refunds.	
Requests	must	be	in	writing	and	postmarked	no	later	than	two	business	
days following the live course presentation or receipt of product. 
Registration fees are non-transferrable, unless transferred to a colleague 
registering at the same price paid. 

CLE CREDITS

CLER PROGRAM
(Max.	Credit:	3.5	hours)

General: 3.5 hours  Ethics: 0.0 hours

CERTIFICATION PROGRAM
(Max.	Credit:	2.0	hours)

Business Litigation: 2.0 hours  Real Estate: 1.0 hour

❑  COURSE MATERIAL  (1546M)
$60 plus tax 
Certification/CLER credit is not awarded 
for	the	purchase	of	the	course	material.)	 TOTAL $ _______

❑  AUDIO CD (1546C)
$115 plus tax (section	member	/	non-section	member)
(includes electronic course material) TOTAL $ _______
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Materials to Enhance Your Practice

All orders subject to sAles tAx
(unless tax exempt or out of Florida delivery)

tAx exempt Id #_________________________________________________
(AttAch copy of certIfIcAte)

 subtotAl: $ ___________

 sales tax: $ ___________

 totAl: $ _________

return or 
exchAnge 
InformAtIon:
Requests for 
refunds or 
exchanges must 
be in writing and 
accompanied by 
the purchased 
materials promptly 
after the materials 
have been received. 
A $25 service 
fee applies to all 
refund requests and 
returned materials 
are not eligible for 
CLE credit.

 shIp to
Attorney / customer number:  ___________ name: ______________________________________

firm name: ________________________________________________________________________

physical Address (no p.o. boxes): ____________________________________________________

city / state / Zip: ___________________________________e-mail: _________________________

phone: (   ) ___________________________fax: (   ) ______________________________

 pAyment type

p check made payable to the florida bar
p mastercard o Visa o discover o American express  (fax form to: 850-561-9413)

Signature:  _________________________________________________________________________

Name of Cardholder:  _________________________________ Billing Zip Code:  ________________

Card #:  _________________________________________________ Expiration Date: ____– 20____
 Month    Year

Mail completed form along with payment to: the florida bar, order entry, 651 east jefferson street, 
tallahassee, fl 32399-2300. (phone: 850-561-5629)

Item no. dVd cd course tItle credIt cost
1263 ABC’s of Starting and Managing Your Law Practice cler: 2.50 general $50.00

1094 NO DVD Building Business in a Down Economy cler: 2.50 general / 1.00 ethics $50.00

1265 Building the Small Firm Marketing Program cler: 2.50 general / 2.50 ethics $50.00

1535 Developing a Business Plan for the Start-up Law Firm cler: 1.50 general $50.00

1540 NO CD Electronic Discovery in Florida State Court: 
Navigating New Rules for New Issues cler: 3.00 general / 1.00 ethics $50.00

1266 Law Firm Financial Management for the Non-Financial 
Professional cler: 2.00 general $50.00

1091 Lawyer As Employer
cler: 3.00 general / 2.00 ethics
certIfIcAtIon: 2.50 labor & 
employment law

$50.00

0793 Maintaining a TRUSTworthy Trust Account cler: 1.00 general / 1.00 ethics $50.00

1375 Managing Business Risk in the Law Firm cler: 2.00 general / 0.50 ethics $50.00

1468 New Rule 2.526: Digital Accessibility of Documents 
Electronically Transmitted to Florida Courts cler: 1.00 general $50.00

1374 Professional Liability Insurance: Everything You 
Need to Ask cler: 2.00 general / 1.00 ethics $50.00 

1264 Technology Planning for the New Law Practice cler: 2.00 general $50.00

1539 Working in the Cloud: It’s the Latest, It’s the Greatest, or 
Is It?

cler: 2.50 general $50.00

prActIce mAnAgement booKs / other prActIce AIds
4400011 Administrative Forms Handbook (on cd) $50.00

4400010 How to Start and Build a Law Practice (book) $56.00

4400007 Maintaining a Trust Account Using QuickBooks® (book) $65.00
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OUt-OF-statE DiVisiON EXEcUtiVE cOUNcil

Donald A. Workman, President
Baker Hostetler LLP
1050 Connecticut Avenue N.W. 
Ste. 1100
Washington, DC 20036-5318
202/861-1500
Fax: 202/861-1783
dworkman@bakerlaw.com

Mindi Wells, President-Elect
The Supreme Court of Ohio
65 S. Front Street, Floor 7
Columbus, OH 43215-4131
614/387-9500
mindi.wells@sc.ohio.gov

John C. Voorn, Secretary
6231 W. 129th Place
Palos Heights, IL 60463-2336
708/403-5050
Fax: 708/403-9667
jcv@hdoml.com

Ward P. Griffin 
Immediate Past President
1214 Maryland Avenue N.E.
Washington, DC 20002-5336
202/418-5425
ufward@hotmail.com

Scott E. Atwood
Stout Atwood LLC
2248 1st Street
Fort Myers, FL 33901-2960
239/898-4130
Fax: 770/349-8210
scott@stoutatwood.com

W. Bard Brockman
Bryan Cave Powell Goldstein LLP
1201 W. Peachtree Street N.W. 
Floor 14
Atlanta, GA 30309-3471
404/572-6600
Fax: 404/572-6999
bard.brockman@bryancave.com

Brian D. Burgoon
Burgoon Law Firm LLC
659 Auburn Avenue N.E., Ste. 147
Atlanta, GA 30312-1983
404/260-5147
Fax: 866/805-5997
burgoon@burgoonlaw.com

Timothy P. Chinaris
P.O. Box 210265
Montgomery, AL 36121-0265
334/386-7214
Fax: 334/386-7223
tchinaris@gmail.com

Ian M. Comisky
Blank Rome LLP 
One Logan Square
130 N. 18th Street
Philadelphia, PA 19103-6933
215/569-5646
Fax: 215/832-5646
icomisky@blankrome.com

Lawrence H. Kunin
Morris Manning & Martin
3343 Peachtree Road N.E.
Atlanta, GA 30326-1022
404/233-7000
Fax: 404/365-9532
lkunin@mmmlaw.com

William A. Lee III
O’Donnell, Lee, McCowan and 
Phillips LLC
P.O. Box 559
Waterville, ME 04903-0559
207/872-0112
Fax: 207/872-0002
walee@olmplaw.com

Eric L. Meeks
Meeks Law Firm Inc.
P.O. Box 8098
Cincinnati, OH 45208-0098
513/826-0229
Fax: 513/826-0231
emeeks@meekslawfirm.com

E. Duffy Myrtetus
Two James Center, Ste. 1400
1021 E. Cary Street
Richmond, VA 23219-4058
804/771-5750
Fax: 804/771-5777
edmyrtetus@kaufcan.com

Richard A. Tanner
6 Pompton Ave.
Cedar Grove, NJ 07009-2042
973/632-0736
rt7@dbksmn.com

Leslie Utiger
Akerman Senterfitt
2001 Ross Avenue, Ste. 2550
Dallas, TX 75201-2991
214/720-4300
leslie.utiger@akerman.com

Commit 10 hours this year to the OOSD!
A	10-hour	yearly	commitment	 to	 the	OOSD	(less	 than	
one	hour	per	month)	translates	to	doing	just	one	of	the	
following activities:

1)	 Support	 the	division	by	attending	executive	council	
meetings;

2)	 Join	and	participate	in	a	committee	for	the	next	year;

3)	 Write	one	substantive	article	for State-to-State;
4)	 Volunteer	to	write	materials	and	present	one	hour	of	

a CLE a year;
5)	 Volunteer	to	be	a	mentor	for	law	students;	or
6)	 Help	update,	 improve	and	maintain	 the	division’s	

website.
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Membership Application for
The Florida Bar

Out-of-State Division 
Of the 81,000 members of The Florida Bar, more than 13,000 members reside outside the 

state of Florida.

Although the division represents the interests of all lawyers outside the state, active 
participation in the division requires an election on the annual dues statement and, of course, the 
payment of dues (only $30).

Membership in this division will provide a forum for communication and education for the 
improvement and development of your practice through:

 a reduced fee for section-sponsored continuing legal education programs
 a newsletter especially designed for out-of-state practitioners
 a ready network for referrals and access to information through regional coordinators
 a web page especially designed for out-of-state practitioners
 an annual free online ethics CLE

To join, make your check payable to The Florida Bar and return your payment in the amount 
of $30 and this completed application form to OOS Division, The Florida Bar, 651 E. Jefferson St., 
Tallahassee, FL 32399-2300. Membership will expire June 30. Dues may not be prorated.

Name: Florida Bar Number:
Firm:

Office Address:
City/State/ZIP:

Email:

METHOD OF PAYMENT (CHECK ONE)
Check Enclosed (payable to The Florida Bar)
Credit Card:     Mastercard     Visa     Discover     AMEX

Name on 
Card:
Card Number: Expiration Date: /

Signature:

To learn more, visit our website at www.flabaroutofstaters.org
or contact the program administrator at dpolston@flabar.org.

share with a 

colleague!
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Apply 
for CLE 

credit for
out-of-
state 

seminars!
The application is 
available on the 
Bar’s website. 

Go to www.flabar.
org and click on 
the headings in 
this order to find 

the form you 
see below: CLE/

CLER-BSCR 
Information and 

Forms/CLE Forms 
and Applications/

Course 
Attendance Credit. 

For more 
information on 

applying for out-of-
state CLE credit, 
contact the CLER 

department at 
850/561-5842.

Continuing Legal Education  
Application for Course Attendance Credit 

 
The Florida Bar 

Legal Specialization & Education 
651 E. Jefferson Street 

Tallahassee, FL 32399-2300 
(850)561-5842 (Phone)  (850)561-5660 (Fax) 

 
ATTORNEY #        NAME:       

ADDRESS:       

CITY:       STATE:       ZIP:       

PHONE:       FAX:       

ACTIVITY TITLE:       

SPONSOR NAME:       

DATE AND LOCATION OF COURSE:       

PLEASE ATTACH A COURSE BROCHURE AND/OR OUTLINE WHICH: 

(A)   FULLY DESCRIBES THE COURSE CONTENT AND LEVEL OF PRESENTATION 
(B)  INDICATES THE TIME DEVOTED TO EACH TOPIC COVERED WITHIN THE PROGRAM 
(C)  INDENTIFIES THE INSTRUCTORS 

 

CERTIFICATION CREDIT 
Indicate if credit is to be assessed for Board Certification. 

CERTIFICATION AREA(S):       

 
 
TOTAL MINUTES ON INSTRUCTION: (EXCLUDING BREAKS, MEALS AND INTRODUCTIONS AND BASED ON A 50 
MINUTE HOUR) 
 
 
      TOTAL CREDIT  (TOTAL MINUTES DIVIDED BY 50 =       CREDIT HOURS) 
 50    
 
If requesting Ethics, Professionalism, Substance Abuse, and/ Mental Illness Awareness Credit, please check 
appropriate box below. 
 

    Ethics                         Substance Abuse 
    Professionalism         Mental Illness Awareness\ 

 
 
NOTE: If you have completed the minimum number of required CLER hours, and are not seeking Certification credit, please do not submit 
further courses for evaluation.  There is no carry over of hours in Florida from one reporting period to the next. 
 

You may submit this application to clemail@flabar.org with the proper documentation. 

Materials submitted for CLE credit review will be discarded once the credit has been determined. 
Should you wish to have your materials returned, please enclose a self-addressed stamped envelope. 
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The Florida Bar and LegalSpan:
Bringing online CLE to attorneys

 Since August 2000, The Florida Bar 
has	been	offering	quality	CLE	programs	
as online, on-demand seminars through 
a partnership with LegalSpan. The popu-
larity of this type of delivery method has 
been growing exponentially ever since.
 With increasingly hectic schedules 
and the rising cost of travel, attorneys 
are turning to the Internet to meet their 
educational needs. Online CLE programs 
offer the flexibility of viewing programs at 
your own pace, anytime, anywhere.
 Whether a first-time or net-savvy user, 
Florida attorneys are finding that online 
CLE programs are time saving and easy 
to use:

“I am very pleased to be able to 
have these seminars made avail-
able to members of The Florida Bar. 
With the format you have provided, 
I feel that I am at the seminar, and 
I have the materials which I can 
download and save for future ref-
erence. Thanks for a great prod-
uct well presented and technically 
friendly!”

 —Andrew, Live Oak

“I found this online seminar to be 
convenient, understandable and 
user-friendly. I will use this method 
more in the future. Thank you for 
this informational and convenient 
seminar.”

—Gerald, West Palm Beach

“Excellent resource. A very con-
venient way to engage in continu-
ing education that has high-quality 
speakers and content.”

—Bruce, Miami Beach

“This is the greatest thing ever in-
vented. I can now complete my 
CLE requirements at home. Every-
thing was so easy. Thank you.”

—Sheila, Largo

“Terrific site and material. It makes it 
much easier to get CLE credit, and 
makes the materials much more 
useful since they can be viewed 
multiple times.”

—Thomas, Brandon

 With the explosion of MP3 players 
and iPods in the market, LegalSpan 
developed the technology to enable The 

Florida Bar to introduce downloadable 
audio versions of its CLE programs. 
Since its inception in March 2006, the 
downloadable versions of The Florida 
Bar’s CLE programs have become as 
popular a method of obtaining educa-
tion as online CLE. “We want to foster 
greater collaboration among members 
and a more vibrant educational dialogue. 
Attorneys learn best at their own pace, in 
their own way, in a comfortable environ-
ment. Our online options give members 
educational content when and where 
they want it,” says Programs Division 
Director Terry Hill.
 The Florida Bar’s catalog of online 
and downloadable programs is robust, 
offering more than 200 programs, cover-
ing all practice areas. Attorneys are able 
to enjoy time and money savings, without 
sacrificing content, by participating in 
these types of programs. The complete 
catalog of Florida Bar CLE courses can 
be viewed at www.floridabar.org/cle by 
accessing the LegalSpan link under On-
line Courses.

Stay current on ethics:
Free publication now available

In the past, out-of-state Florida Bar members have found that it can be difficult to stay abreast of ethics developments in 
Florida. Now, two free resources are available to help you stay current in this important area.

The “2011 Florida Legal Ethics Review” by Tim Chinaris is available free of charge. This comprehensive compendium 
concisely summarizes developments in Florida legal ethics during 2009, including rule changes, cases and ethics opinions 
of interest. Arranged topically, the subjects covered are: Rule Changes (including Proposed Rule Changes); Advertising; 
Attorney-Client Relationship; Candor Toward the Tribunal; Confidentiality and Privileges; Conflicts of Interest (Including 
Disqualification); Disciplinary Proceedings; Fees (Including Attorney’s Liens); Ineffective Assistance and Right to Counsel; 
Law Firms; Legal Malpractice; Professionalism; Public Official Ethics and Public Records; Rules and Ethics Opinions; Trial 
Conduct; Trust Funds; Unauthorized Practice of Law; and Withdrawal From Representation.

To get your free copy, just send an email request to tchinaris@gmail.com. A copy will be emailed to you in PDF format.

And stay up-to-date with legal and judicial ethics on a daily or weekly basis by visiting the comprehensive ethics website 
“sunEthics” (www.sunethics.com). This site offers summaries of cases and ethics opinions as they are released; links to 
everything related to Florida legal ethics, judicial ethics, bar admissions and professionalism; and links to ethics resources 
throughout the nation.
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MeMber benefits
the Florida Bar • 651 east Jefferson street • tallahassee, Florida 32399-2300

www.floridabar.org/memberbenefits • 850/561-5600 • 800/342-8060
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The Florida Bar • 651 East Jefferson Street • Tallahassee, Florida 32399-2300

www.floridabar.org/memberbenefits • 850/561-5600 • 800/342-8060

For information on ALL 
Bar Membership Services, 
visit www.floridabar.org/

memberbenefits

REV
04/12

LEGAL RESEARCH

ABA PuBLiCATionS www.ababooks.org
100’s of books in a variety of formats. Rigor-
ously reviewed to offer highest quality informa-
tion & presentation.

ref. #PAB6EFLB for 15% discount 

CCH ASSoCiATion 
http://tax.cchgroup.com/members/tfb
Savings up to 30% off industry-leading tax and 
accounting books.
 use ref. #Y5604 at check out.

FASTCASE nATionAL LAW LiBRARY 
866-77-FASTCASE
Comprehensive 50 state and federal case law 
databases. Unlimited dual column printing. 
80% discount off retail.

FREE FLoRidA CASE LAW at 
www.floridabar.org

LExiSnExiS 866-836-8116 
 www.lexis.com/flabar
Flexible research and big savings. Shepard’s® and 
exclusive content make research easier. Unique 
offerings,affordably priced and easy to customize.

BAnk PRoGRAmS

BAnk oF AmERiCA 800-932-2775
 www.bankofamerica.com/floridabar
Apply Online or toll-free! Affinity credit card. 
CD’s, Money Market, free checking.

LAWPAY 866-376-0950 
 www.affiniscape.com/floridabar
Law Firm Merchant Account. Members can 
save up to 25% off credit card processing fees.

inSuRAnCE

BuSinESS PLAnninG ConCEPTS, inC.
800-282-8626 www.memberbenefits.com
Medical, disability, life, hospital, AD&D, long 
term care, retirement programs, workers’ comp., 
pet insurance & more.

CELEdinAS inSuRAnCE GRouP
www.celedinas.com/florida-bar

Offers excess personal liability coverage, up 
to 60% discount.

FLoRidA LAWYERS muTuAL (FLmiC)
800-633-6458 • www.flmic.com

Lawyer-created liability carrier.

GEiCo 800-368-2734 www.geico.com
The GEICO Auto Insurance Program offers car 
insurance with 24-hour service. Bar members 
may qualify for additional discounts.

JuRiSCo 800-274-2663 
 www.jurisco.com
Civil court bonds by phone in 24 hrs.

BuSinESS

ABi www.ABIToday.com
Association Benefits international
Over 90% of searches for products or services 
today are performed on-line.
From the largest more established firms to the 
newest attorney, ABI has the right marketing 
strategy for you.

FoRmSPASS 877-389-0141 x.111
 www.formspass.com/flbar-partnership

Unlimited access to a library of high-quality 
legal practice forms for low yearly or monthly 
rate, with no timed usage fees, per form fees, 
printing fees or other hidden charges.

PRodoC 800-759-5418 
 www.prodoc.com
ProDoc legal forms software. Family, Estate 
Planning, Probate & more.

STAPLES 800-3STAPLE 
 www.floridabar.org/memberbenefits
Office supplies, furniture and technology.

SuBSCRiPTion SERviCES, inC.
800-289-6247 • www.buymags.com

TABS3 TRuST ACCounTinG SoFTWARE 
 www.tabs3.com/floridabar
Members of the Florida Bar are entitled to 
exclusive pricing for Tabs3 Trust Accounting 
Software (handles up to 5 billable timekeep-
ers). The member benefit price is $99 – over 
a 40% savings!

APPAREL / HomE /GiFTS

THE BiLLABLE HouR ComPAnY
 www.thebillablehour.com/flabar.php
Wide selection of gifts for lawyers and legal 
professionals. Save 10% with code: FLABAR.

BRookS BRoTHERS 866-515-4747 
 membership.brooksbrothers.com
Enroll for Corporate membership Card and 
Save 15% on regular and everyday value 
priced merchandise. Enter Organization ID 
#10320 and your Pin Code #97352.

FTd 1-800-SEnd FTd 
www.ftd.com/corporatepartner15 

Code: 30646

JoS. A. BAnk CLoTHiERS 800-285-2265 
 www.josbank.com • Code: 91861
Specializing in men’s clothing. Save 20% with 
the JoS. A. Bank Corporate Discount Card. (Sale 
items excluded). Call for FREE Corporate Card.

SEARS CommERCiAL mARkETPLACE 
 www.floridabar.org/memberbenefits
Save 5-50%* off everyday items to furnish your 
home! (*Discount reflects savings off regular 
price. Program not available in Sears retail 
stores.)

mAiLinG & dELivERiES

FEdEx 800-636-2377 
 www.1800members.com/flb
Save up to 26% on Fed Ex shipping services.

uPS  800-325-7000 
 www.savewithups.com/floridabar
Discounts on services.

AuTomoBiLE REnTALS

ALAmo www.alamo.com • 800-354-2322
Year round discounts from Alamo!  
 ref. #93718

AviS www.avis.com • 800-331-1212
Avis Preferred Renter fees waived. 
 ref. #A421600

BudGET www.budget.com • 800-527-0700
Year round discounts from Budget. 
 ref. # Y067600

HERTZ www.hertz.com • 800-654-2200
Hertz #1 Club Gold fees waived. 
 ref. #152030

nATionAL www.nationalcar.com 
 800-227-7368
National Emerald Club fees waived. 
 ref. #5650262

mEdiCAL EvACuATion
And REPATRiATion

mEdJET 800-527-7478 
 www.Medjet.com/TFB
Enroll prior to travel with Medjet rates reduced 
up to 18% for domestic & international “hospital 
of choice” protection, personal & business 
travel. Reference The Florida Bar.
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TO ORDER AUDIO CD OR COURSE MATERIAL, fill out this order 
form, including a street address for delivery. Please add sales tax 
to the price of audio CD. Tax exempt entities must pay the non-
section member price.

Please include sales tax unless ordering party is tax-exempt or a 
nonresident of Florida. If this order is to be purchased by a tax-exempt 
organization,	the	audio	CD	must	be	mailed	to	that	organization	and	
not	 to	a	person.	 Include	 tax-exempt	number	beside	organization’s	
name on the order form.

❑  AUDIO CD (1533C)
$50 plus tax (section	member)
$70 plus tax (non-section	member)
(includes electronic course material) TOTAL $ _______

METHOD OF PAYMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar

 Credit Card – Fax to 850/561-9413.

  MASTERCARD  VISA  DISCOVER  AMEX

Signature: _______________________________________________________
Exp.	Date:	____/____	(MO./YR.)

Name on Card: ___________________________________________________

Billing Zip Code: __________________________________________________

Card No. ________________________________________________________

TO ORDER AUDIO CD BY MAIL, SEND THIS FORM TO The Florida Bar, 
Order Entry Department: 651 E. Jefferson Street, Tallahassee, FL 32399-2300 
with a check in the appropriate amount payable to The Florida Bar or credit 
card information filled in below.	If	you	have	questions,	call	850/561-5831.

Name ______________________________________Florida Bar # __________

Address _________________________________________________________

City/State/Zip _____________________________________________________

Phone # _________________________________________________________

Email Address ____________________________________________________

AJC: Course No. 1533C 

REFUND POLICY:	A	 $25	 service	 fee	 applies	 to	 all	 requests	 for	
refunds.	Requests	must	be	in	writing	and	postmarked	no	later	than	
two business days following the live course presentation or receipt of 
product. Registration fees are non-transferrable, unless transferred 
to a colleague registering at the same price paid. 

CLER PROGRAM
(Max.	Credit:	1.0	hour)

General: 1.0 hour  Ethics: 1.0 hour

CERTIFICATION PROGRAM
(Max.	Credit:	1.0	hour)

State & Federal Gov’t. and Administrative Practice: 1.0 hour

The Florida Bar Continuing Legal Education Committee and
The Out-of-State Division present

Privilege & Work Product Protection for 
Attorneys and Accountants in Federal 
Controversies & Litigation
COURSE CLASSIFICATION: INTERMEDIATE LEVEL

Recorded Wednesday, May 23, 2012
Course No.1533R

AUDIO CD ORDER FORM

Privilege & Work Product Protection for 
Attorneys and Accountants in Federal 
Controversies & Litigation

Ian Comisky, Philadelphia, PA
Bruce A. Zimet, Fort Lauderdale, FL

IAN COMISKY, Mr. Comisky concentrates his 
practice in the areas of civil and criminal tax liti-
gation, anti-money laundering compliance and 
complex corporate and commercial litigation. 
He is the co-author of Tax Fraud and Evasion. 
He represents both corporations and individu-
als	in	criminal	tax	investigations	(both	admin-
istrative	and	grand	 jury),	 tax	 litigation	 in	 the	

Tax Court, Claims Court and District Courts, 
jeopardy and termination assessment litiga-
tion, summons enforcement litigation, as well 
as responsible officer penalty and collection 
matters. Mr. Comisky graduated from the U. of 
Pa. Law School where he serves as an adjunct 
professor and was an Assistant United States 
Attorney for the Southern District of Florida.

BRUCE A. ZIMET, a member of The Florida Bar 
since 1976, is a 1976 graduate of the Washing-
ton College of Law at the American University 
where he was a member of the Law Review. He 
began practicing in 1976 at the Broward County 
Public Defenders Office, where he tried numer-

ous felony cases. In 1978, Mr. Zimet became an 
Assistant United States Attorney in the Southern 
District of Florida. He remained in the U.S. At-
torney’s Office for nearly six years, the final two 
years as Chief Assistant United States Attorney 
for	the	Northern	Division	(Ft.	Lauderdale,	West	
Palm	Beach	and	Ft.	Pierce).	During	Mr.	Zimet’s	
tenure he conducted major complex grand jury 
investigations and tried numerous high profile 
cases involving public corruption, sophisticated 
white collar fraud and financial crimes. He also 
represented the United States before the Fifth 
Circuit and Eleventh Circuit Court of Appeals. 
Mr. Zimet has been in the private practice of law 
in Ft. Lauderdale since 1983. 

The audio webcast program will cover attorney client privilege and work product protection issues in federal tax controversy and re-
lated litigation, including an emerging issue with respect to the Sixth Amendment right to counsel and the payment of legal fees. The 
webcast program provides ethics CLE credit, and will proceed as a series of hypotheticals which prompt discussion on the retention of 
accountants to assist attorneys in civil and criminal litigation and the various issues facing the accountant and attorney.

E-mail address is required to receive electronic 
course material and will only be used for this order.

CLe on 

CD
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